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MUSWELLBROOK SHIRE COUNCIL 
DEVELOPMENT ASSESSMENT COMMITTEE MEETING 

AGENDA 
 MONDAY 8 OCTOBER 2018  

1 APOLOGIES AND LEAVE OF ABSENCE   

Moved: _____________________________ Seconded: _______________________________ 

2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 
RECOMMENDATION 
That the Minutes of the Development Assessment Committee held on 26 September 2018, a 
copy of which has been distributed to all members, be taken as read and confirmed as a true 
record. 

   

Moved: _____________________________ Seconded: ______________________________



MINUTES OF THE DEVELOPMENT ASSESSMENT COMMITTEE MEETING OF THE 
MUSWELLBROOK SHIRE COUNCIL HELD IN THE COUNCILLORS ROOM, ADMINISTRATION 
CENTRE, MUSWELLBROOK ON WEDNESDAY 26 SEPTEMBER, 2018 COMMENCING AT 5.06PM. 

Development Assessment Committee Meeting Minutes  26 September, 2018 
Page 5 

 

PRESENT: Cr M. Rush (Chair), Cr B. Woodruff and Cr R. Scholes. 
IN ATTENDANCE: Ms F. Plesman (General Manager), Mrs C. O’Brien (Acting Director – 

Environment & Community Services), Ms S. Pope (Assistant Director – 
Environment & Community Services), Mr H. McTaggart (Co-Ordinator 
Development)  and Mrs M. Sandell-Hay (PA to the General Manager).   

1 APOLOGIES AND LEAVE OF ABSENCE 
Nil  

2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 
 RECOMMENDED on the motion of Crs Woodruff and Scholes that:  

The Minutes of the Development Assessment Committee held on 17 September 2018, a copy 
of which has been distributed to all members, be taken as read and confirmed as a true record. 

3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 
Nil 

PUBLIC PARTICIPATION 
 RECOMMENDED on the motion of Crs Rush and Scholes that:  

The Standing Orders be amended as follows: 
1. Item 5.1 
2. Item 5.3 including public participation by Mr Giulio Cantarella 
3. Closed Committee Item 7.1 
4. Item 5.4 including public participation by the Mr and Mrs Doyle 
5. Item 5.2 
6. Item 5.5 

4 BUSINESS ARISING 
Nil 

5 BUSINESS 

5.1 DEVELOPMENT ASSESSMENT COMMITTEE - SUGGESTED MEETING AGENDA 
STRUCTURE 

 RECOMMENDED on the motion of Crs Rush and Woodruff that:  

The Committee meeting agendas be in accordance with Council’s Code of Meeting Practice 
which includes Public Participation. 
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5.3 DA 23/2018 - RURAL WORKERS DWELLING 
 Public Participation – Mr G. Cantarella – in support of Item 5.3 – DA 23/2018 
 RECOMMENDED on the motion of Crs Rush and Woodruff that:  

DA 23/2018 for the construction of a rural workers dwelling be delegated to the General 
Manager with the inclusion of a condition relating to the rural workers dwelling being occupied in 
accordance with the LEP. 

Members of the public left the meeting at this stage.  

6 ADJOURNMENT  INTO CLOSED COMMITTEE 
 RECOMMENDED on the motion of Crs Scholes and Woodruff that:  

The Committee adjourn into Closed Session and members of the press and public be excluded 
from the meeting of the Closed Session, and access to the correspondence and reports relating 
to the items considered during the course of the Closed Session be withheld unless declassified 
by separate resolution. This action is taken in accordance with Section 10A(2) of the Local 
Government Act, 1993 as the items listed come within the following provisions: 

7.1 Outcomes of Meeting - S & J Doyle  - 14 Lorne Street Muswellbrook, Drainage 
Channel 
Item 7.1 is classified CONFIDENTIAL under the provisions of Section10A(2)(a) of the 
local government act 1993, as it deals with personnel matters concerning particular 
individuals (other than councillors), and the Committee considers that discussion of the 
matter in an open meeting would be, on balance, contrary to the public interest.  

 

7 CLOSED COMMITTEE 

7.1 OUTCOMES OF MEETING - S & J DOYLE  - 14 LORNE STREET MUSWELLBROOK, 
DRAINAGE CHANNEL 

 RECOMMENDED on the motion of Crs Scholes and Woodruff that:  

The Committee Notes the information contained in this report. 

8 RESUMPTION OF OPEN COMMITTEE 
 RECOMMENDED on the motion of Crs Woodruff and Scholes that:  

The meeting return to Open Committee. 
Members of the public returned to the meeting. 
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5.4 DA 52/2018 DWELLING HOUSE LOT 18 DP 663977 14 LORNE STREET MUSWELLBROOK 
 Public Participation - Mrs S & Mr J Doyle – in support of Item 5.4 - DA 52/2018 
 RECOMMENDED on the motion of Crs Rush and Scholes that:  

The Committee note the report and that it be reconsidered once a VPA has been submitted and 
approved. 

 

5.2 REVIEW OF RIVERS AND DRAINAGE CHANNELS POLICY - DISCUSSION PAPER 
 RECOMMENDED on the motion of Crs Rush and Scholes that:  

This item be deferred to the next meeting for consideration. 
 

5.5 OUTSTANDING DEVELOPMENT APPLICATIONS REPORT 
 RECOMMENDED on the motion of Crs Scholes and Woodruff that:  

The Committee note the undetermined Development Applications listed in Attachment A and the 
status of their assessment.   

  

9 DATE OF NEXT MEETING 
8 October, 2018 

10 CLOSURE 
The meeting was declared closed at 5.45pm. 

 
 
 

........................................................  
Cr M. Rush 
Chairperson 
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3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 
Section 451 of the Local Government Act requires that if a councillor or member of a council or 
committee has a pecuniary interest in any matter before the council or committee, he/she must 
disclose the nature of the interest to the meeting as soon as practicable and must not be present 
at, or in sight of, the meeting, when the matter is being discussed, considered or voted on. 
A pecuniary interest is an interest that a person has in a matter because of a reasonable likelihood 
or expectation of financial gain or loss (see sections 442 and 443 of the Local Government Act). 
A non-pecuniary interest can arise as a result of a private or personal interest which does not 
involve a financial gain or loss to the councillor or staff member (eg friendship, membership of an 
association, or involvement or interest in an activity).  A councillor must disclose the nature of the 
interest to the meeting as soon as practicable. 
Council’s Model Code of Conduct now recognises two forms of non-pecuniary conflict of interests: 

• Significant 

• Less than significant 
A Councillor must make an assessment of the circumstances and determine if the conflict is 
significant. 
If a Councillor determines that a non-pecuniary conflict of interests is less than significant and does 
not require further action, they must provide an explanation of why it is considered that the conflict 
does not require further action in the circumstances. 
If the Councillor has disclosed the existence of a significant non-pecuniary conflict of interests at a 
meeting they must not be present at, or in sight of, the meeting, when the matter is being 
discussed, considered or voted on. 
 

4 BUSINESS ARISING  



DEVELOPMENT ASSESSMENT COMMITTEE AGENDA 8 OCTOBER 2018 

Page 9 

5 BUSINESS 

5.1 DA 47/2018 - BOARDING HOUSE 

Attachments: A. DA 47/2018 Section 4.15 Assessment  
B. DA 47/2018 Recommended Conditions of Consent  
C. DA 47/2018 Proposed Plans  
D. DA 47/2018 - Statement of Environmental Effects  
E. DA 47/2018 Plan of Management  
F. DA 47/2018 Waste Minimisation Management Plan  
G. DA 47/2018 Referral Comments Community Partnerships   

Responsible Officer: Carolyn O'Brien - Acting Director - Planning & Community Services  
Author: Hamish McTaggart - Senior Development Planner  

Community Plan Issue: Support initiatives which reduce the community's impact on the 
environment 

Community Plan Goal: Require all development proposals to avoid and mitigate against 
potential environmental impacts and facilitate improved 
environmental outcomes where possible. 

Community Plan Strategy: Require all development proposals to avoid and mitigate against 
potential environmental impacts and facilitate improved 
environmental outcomes where possible.        

 

 

PURPOSE 
This report has been prepared to inform the Development Assessment Committee in determining 
Development Application (DA) 47/2018. This Development Application has been assessed by Council 
Officers and a copy the Section 4.15 Assessment Report (Attachment A) and recommended conditions 
of Consent (Attachment B) are attached for Council’s information. 
At Council’s 11 September 2018 Meeting Council resolved to: 
 

…delegate to the Development Assessment Committee the determination of any development 
applications under the Environmental Planning and Assessment Act 1979 otherwise delegated to 
the General Manager, which the Development Assessment Committee by resolution elects to 
determine.  

At its 20 August 2018 meeting, the Development Assessment Committee resolved that DA 47/2018 be 
referred to the Committee for consideration.  
This application was reported to the Development Assessment Committee’s 17 September 2018 
meeting for determination. At this, meeting the following recommendation was put forward and passed 
by the Committee:   

1. The Committee request that the matter be referred to Community Partnerships for a Social 
Impact Assessment Report, and; 

2. That the items in this report be taken into consideration by the Committee and Council 

The proposed development was referred to Council’s Community Partnerships Team with comments 
received in relation to the application on the 21 September 2018 (see Attachment G). These comments 
have been considered by Council Planning Officers and the recommended conditions of consent 
adjusted to include an additional condition to require the boarding house to be operated in a manner 
consistent with the particulars submitted in the Statement of Environmental Effects.  
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The application is now being re-reported to the Development Assessment Committee with the 
Community Partnership Team Comments for consideration and determination (see Attachment D). 
 

OFFICER’S RECOMMENDATION 
That Council approve DA 47/2018 for a boarding house at Lot 495 DP 1175898, 42 Wollombi Road 
Muswellbrook, subject to the recommended conditions of consent contained in Attachment B.  
 

Moved: _____________________________ Seconded: _______________________________ 

DESCRIPTION OF THE PROPOSAL  
The proposed development involves the construction and operation of a boarding house at 28 Wollombi 
Road, Muswellbrook (Lot 495 DP 1175898). 
The proposed boarding house is single-storey and contains five (5) bedrooms. Each bedroom will be 
provided with private bathroom amenities and kitchen utilities, while a common laundry, living and 
outdoor area will be provided for the benefit of all lodgers. Two enclosed garage car parking spaces will 
be provided along with external bicycle and motor cycle parking. When originally lodged the 
development application and accompanying information suggested that the proposed boarding house 
would accommodate a maximum of ten (10) lodgers, however, the applicant provided correspondence 
on the 20 August 2018 to clarify that the proposed development is intended to house five (5) lodgers 
only. 
The land subject to this application is identified in the image below.  

 

ASSESSMENT SUMMARY  
Council Officers have assessed the development application under the relevant heads of consideration 
under Section 4.15 of the Environmental Planning and Assessment Act 1979.  A copy of the Section 
4.15 Assessment is provided in Attachment A. The findings of this Section 4.15 Assessment have 
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informed the recommendation of Council Officers to the Development Assessment Committee that the 
proposed development be approved subject to the recommended conditions of consent. The 
recommended conditions of consent are provided in Attachment B. 
Key considerations and findings of the Section 4.15 Assessment include:  
 The proposed development is in accordance with all relevant provisions of the Muswellbrook 

Local Environmental Plan (LEP) 2009. 
 The proposed development has been considered against all relevant provisions of the SEPP 

Affordable Rental Housing (ARH) 2009. The SEPP (ARH) 2009 prevents the refusal of a 
development application for a boarding house for reasons related to floor space ratios,building 
height, landscaping, solar access, private open space, vehicle parking and accommodation size 
where the development meets the SEPP ARH criteria for each of these matters. The proposed 
development complies with the SEPP ARH requirements for these matters. 

 The proposed development was considered against the provisions of other relevant State 
Environmental Planning Policies (SEPP’s). There are no provisions in any other SEPP which 
would prevent Council from granting development consent to the proposed development.  

 The proposed development was considered against the requirements of the Muswellbrook 
Development Control Plan (DCP).  The proposal was considered to be generally in accordance 
with the DCP and conditions of consent have been recommended to ensure compliance with 
DCP provisions.  

 The proposed development was considered unlikely to have a significant environmental impact 
provided it is carried out in accordance with the proposed plans, plan of management submitted 
in relation to the boarding house operation and recommended conditions of consent.  

 The proposed development was referred to Council’s Building Surveyor, the Community 
Partnerships Team, the Community Infrastructure Department and the Water and Waste Section 
and externally to the NSW Police Force. Details relating to these referrals are included in the 
Section 4.15 Assessment. Comments received did not present any reason to refuse development 
consent to the proposed development and have informed the development assessment and 
recommended conditions of consent.  

COMMUNITY CONSULTATION 
The Development Application was notified and advertised in accordance with the provisions of the 
Muswellbrook DCP. The proposed development was notified to neighbouring properties between 13 
June 2018 to 27 June 2018 and a notice of the proposed development appeared in the Hunter Valley 
news on 13 June 2018.  
No submissions were received during the notification period.  

INTERNAL CONSULTATION 
The proposed development was referred to: 

• Council’s Building Surveyor, the Community Infrastructure Department and the Water and Waste 
Section. Comments received did not present any reason to refuse development consent to the 
proposed development and have informed the development assessment and recommended 
conditions of consent.  

• The NSW Police Force for consideration. The NSW Police raised comments in relation to graffiti 
removal, entry control, signage installations to deter anti-social behaviour and the proposed 
location of bicycle stores. These comments were provided to the applicant who amended the 
proposal to include a plan of management to address the NSW Police requirements and 
additional Council requirements, and altered the proposal to relocate bicycle store locations to a 
more secure space. 

• Council’s Community Partnerships Team for consideration in accordance with the 
recommendation of the Development Assessment Committee. These comments have been 
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included as Attachment G to this report for the Committee’s information. An additional condition 
of consent has been included in the recommended conditions of consent following the 
consideration of the referral comments. The recommended condition is to restrict the operation 
and occupation of the boarding house in a manner that is consistent with the proposed operation 
put forward in the Statement of Environmental Effects. 

OPTIONS 
Council Officers have completed an assessment of the proposed development against the relevant 
provisions of Section 4.15 of the Environmental Planning and Assessment Act 1979. This assessment 
concludes that the proposed development would be in accordance with the relevant provisions of 
Section 4.15 and recommends the approval of the development application subject to the conditions 
contained in Attachment B.  
The Development Assessment Committee may: 

A) Grant development consent to the proposed development subject to the recommended 
conditions of consent, 

B) Grant development consent to the proposed development unconditionally or subject to 
amended conditions of consent, or  

C) Refuse development consent to the proposed development and nominate reasons for 
refusal.  

D) Resolve not to determine the development application and defer its determination to the 
elected Council.  

LEGAL IMPLICATIONS 
Where the applicant is dissatisfied with the determination of the development application they have an 
opportunity under the provisions of the Environmental Planning and Assessment Act 1979 to appeal that 
determination at the Land and Environment Court.  

CONCLUSION 
DA 47/2018 has been reported to the Development Assessment Committee as a result of a resolution of 
the Committee on 20 August 2018.  
Council Officers have completed a Section 4.15 Assessment in relation to the proposed development. 
Staff recommend that the Development Assessment Committee grant development consent to DA 
47/2018 subject to conditions of consent outlined in Attachment B.  
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DEVELOPMENT ASSESSMENT REPORT 

 
 

 
REPORT TO THE GENERAL MANAGER 
 
 
ADDRESS: LOT: 495 DP: 1175898 REF: DOH 

28 WOLLOMBI ROAD MUSWELLBROOK 
  
APPLICATION No: 47/2018 
  
PROPOSAL: Boarding House 
  
OWNER: Orcam Corp Pty Limited 
  
APPLICANT: Baini Design 

Po Box 2402 
North Parramatta 
NSW  1750 

  
AUTHOR: Mr H A McTaggart & Ms L Cumming 
  
DATE LODGED: 31/05/2018 
  
ADD. INFO REC’D: 2 August 2018 
  
DATE OF REPORT: 6 August 2018 
 
 
 
 SUMMARY 
 
ISSUES:   Nil 
 
SUBMISSIONS:  Nil 
 
RECOMMENDATION: Approval subject to conditions 
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1.0 DESCRIPTION OF THE PROPOSAL 
A development application has been lodged with Council for the construction and operation 
of a boarding house at 28 Wollombi Road, Muswellbrook. The land subject to this 
development application is formally identified as Lot 495 DP 1175898.   
 
The development application proposes the construction of a new single-storey boarding 
house. The boarding house would include five (5) bedrooms to house a maximum of five (5) 
lodgers. It is relevant to note that the information accompanying the development application 
references a maximum of ten (10) lodgers, however correspondence from the applicant 
dated 20 August 2018 advised that the proposed development is intended to house only five 
(5) lodgers. Each bedroom would be provided with private bathroom amenities and kitchen 
utilities, while common laundry facilities, living and outdoor area would also be provided for 
the benefit of all lodgers. Two enclosed (2) garage car parking spaces would be provided 
along with external bicycle and motor cycle parking.  
 
A plan of management has also been provided to Council to outline how the site would be 
operated and managed.  
 
2.0 SITE AND LOCALITY DESCRIPTION  
 
The site subject to this development application is 28 Wollombi Road, Muswellbrook. The 
property is formally identified as Lot 495 DP 1175898.   
 
The land is zoned R1 General Residential under the Muswellbrook Local Environmental Plan 
2009.  
 
A site inspection was undertaken on 14 August 2018 which raised no issues that could not 
be dealt with by way of appropriate conditioning. 
 
3.0 ADEQUACY OF APPLICANT’S SUBMISSION 
In relation to the Statement of Environmental Effects, the plans and other documentation 
submitted with the Application, the applicant has provided adequate information to enable an 
assessment of the Application.  
 
4.0 SPECIALIST COMMENTS 
 
4.1 Internal Referrals 
The application was referred to Council’s Building Section, Technical Services, Water and 
Waste and Community Partnerships.  
 
Water & Waste Officer 
                                                            

• Water and sewer service is available to the development. 
• S64 Developer Charge of $45,575.85 is applicable to the development (Sewer = 

$29,860.00 and Water = $15,715.85). Following further discussions with water and 
waste the applicable Section 64 contributions were revised on the understanding that 
the proposed development would be comprised of five (5) tenancies. The most up to 
date Section 64 contributions will be referenced in the recommended conditions of 
consent.  

• A Notice of Requirements under the Water Management Act 2000 will be issued 
outlining these requirements. 

 
Community Infrastructure Officer 
 

• Layback in the kerb is existing to the site. 
• A standard condition regarding a concrete vehicular access is required. 
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• Prior to any construction within the road reserve such as the construction of a 
driveway the applicant must apply for a S138 permit from Council. 

• Where a driveway is to enter existing kerb and gutter and/ or no layback of the kerb 
exists, the kerb and gutter shall be broken out neatly between two saw cuts. The layback 
shall be constructed in accordance with details on MSC standard Drawing No. 4. Any 
driveway made redundant shall be broken out and replaced with standard kerb and 
gutter. 

 
Building Surveyor 
 

• To comply with the provisions of the National Construction Code the proposed 
development would require a room and associated amenity to be constructed as an 
accessible accommodation unit and for the building to be designed with an accessible 
path of travel to that room from the on-site parking and principle entrance to the 
premises. 

 
• A request for further information (and alterations to the building’s design as 

necessary/appropriate) to demonstrate that the premises would comply with the 
accessibility requirements of the National Construction Code Series was made resulting 
in a minor alteration of the plan. (Project 18133 Drawings 01-05 Revision A dated 
16/07/18)  

 
Community Partnerships 
 
 The comments provided from Council’s Community Partnerships Team are as follows:  
 

The Statement of Environmental Effects attached to DA47/2018, states that the 
“students are to be the key target market for future residents considering the site’s 
proximity to the Muswellbrook TAFE” (p.3).  The following observations reflect the 
primary use as ‘student accommodation’. 
 
Public transport in the Wollombi Rd area is provided by Osborn’s Bus Service and 
the area is serviced Monday to Friday between 9:13am and 1:52pm by four services 
and on Saturdays between 9:13am and 12:11pm by three services (excluding public 
holidays).  It is not serviced on Sundays.  Students who rely on public transport will 
be disadvantaged by the dearth of practical public transport, both in travelling within 
the Muswellbrook township and beyond its environs.  For example, a student 
attending TAFE catching the 9:13am bus from Wollombi Road will arrive at the 
Maitland & Sydney Street bus stop at 10:45am.  As bus services are only provided 
during school hours, there is no capacity for a student to catch public transport back 
to Wollombi Road in the afternoon.  Likewise, connectivity between local public 
transport and trains and/or buses beyond is negligible, with no connections to 
regional buses (Sid Fogg) in the Newcastle direction; and only one unbooked train 
option from Muswellbrook to Maitland requiring a wait of 30 minutes.  Should a 
student be required to attend classes, internships, or similar in a metropolitan region, 
public transport is not a practicable option.  Additionally, although Osborn’s has 
accessible buses, it is unclear whether the Sydney Street Loop (which services 
Wollombi Road) is serviced by an accessible bus, meaning students with mobility 
issues potentially have zero public transport opportunities.   
 
Access to other public transport options, such as taxis, which are likely to be a 
prohibitive cost to the proposed tenants of this DA, are extremely limited in 
Muswellbrook. 
 
Walking or cycling as an option is feasible, however, both TAFE and the nearest 
services (Muswellbrook Fair), are approximately 2 kilometres from Wollombi Road.  If 
a student has mobility issues or is acutely or chronically ill and does not have access 
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to a private motor vehicle, these distances may be a disincentive to them being able 
to tenant the proposed premises although they may be fit for purpose 
otherwise.  This potentially disadvantages students who most need affordable 
housing. 
 
Noting the poor access to suitable public transport, it is likely that any student lodger 
will require access to a private vehicle.  At the time of application, the SEPP provided 
for 0.4 parking spaces per room which is a higher ratio intended to acknowledge that 
this area is poorly serviced by public transport.  As indicated by in the DA47/2018 – 
Boarding House report to the Development Assessment Committee, the DA meets 
this parking/room ratio requirement.  This ratio is logical in a metropolitan area where 
parking is at a premium and an adequate public transport system exists.  It may not 
be as applicable in regional areas where private vehicle transport is imperative. 
 
Students are typically categorised as having low socio economic status, as they are 
often studying full-time and working part-time to cover the cost of living.  The 
Wollombi Road area is one that has an historically low SEIFA result.  In providing 
additional low cost housing in the area, there is a potential risk of further entrenching 
the adverse perceptions some members of the community have of the 
area.  Alternatively, a new, modern and amenable building in the area could be 
perceived as a starting point in improving the amenity of the area.  
 
Although the target group of this application is students, there is no way of 
determining how students will be targeted as the key audience; who else may be 
targeted; and what strategies will be used to ensure that priority is given to 
students.  Recommendation - if student accommodation is the only priority, 
potentially this should be made explicit and a condition placed on the development 
that specifies that occupants will be enrolled in an accredited educational facility.   

 
Planning comments: these comments have been reviewed by Council’s Senior 
Development Planner and a condition has been drafted to limit the scope of the 
boarding houses occupation in a manner that would be consistent with the targeted 
tenant groups and particulars put forward by the Statement of Environmental Effects 
submitted alongside the development application. This recommended condition has 
been put forward in view of the comments provided by Community Partnerships. 
These comments suggest that a review of the social impacts of the proposed 
development has been carried out based on the scope of its intended use put 
forward by the Statement of Environmental Effects and therefore should be restricted 
along those terms. The Social impact assessment suggests a condition to make 
explicit that the use of the premises be only for students, however it was considered 
that it may not be reasonable to impose a condition restricting the occupation of the 
development to only students where the Statement of Environmental Effects 
suggests a wider audience inclusive of single retirees and working singles, and the 
comments provided by Community Partnerships do not contain any information 
which suggests that the occupation of the premises by these groups would have 
significant adverse social outcomes. Therefore, a condition has been drafted to limit 
the scope of the premises occupation to the parameters put forward in the Statement 
of Environmental Effects.  

 
The comments of each section have been reviewed and have informed the recommended 
conditions of consent.  
 
4.2 External Referrals 
 
4.2.1 NSW Police 
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A Crime Prevention Through Environmental Design assessment was undertaken with the 
following issues being raised. 
 
• To consider the environmental and safety and security implications of the proposed 

development, Council requires the submission of a plan of management for the 
operation of the proposed development. The plan of management should detail the 
following: 

 
 Information outlining how the operations of the proposed boarding house are 

to be managed. It is observed that the proposed development does not 
suggest that a site management would be present at the site. Council is 
therefore requires information regarding the proposed lodging arrangement of 
the premises and how accommodation bookings are proposed to be 
managed.  regarding how accommodation bookings and customer stays are 
to be managed.   

 Proposed staffing arrangements including contact information for the person 
responsible for managing and maintaining the premises.  

 Measures to ensure guest numbers do not exceed those proposed.  
 Details of professional cleaning controls to ensure the premises is maintained 

in a tidy manner free of vermin.  
 Details of rules/Code of Conduct to be followed by guests. Details of how 

code of conduct is to be made available to all guests. 
 Details of proposed safety and security measures which consider and 

address matters raised by the NSW Police in their correspondence dated 9 
July 2018. Including; 

o Graffiti removal  
o Entry control systems for external doors 
o Installation of viewing holes for external doors 
o Details of any signage to deter anti-social behaviour   
 

Their response was provided to the applicant who provide a Plan of Management for the 
Operation of the Boarding House, which adequately addresses these matters. 
 
• The location of the bicycle stores should also be reviewed with a view of 

bicycles/bikes being stored at a more secure location on the premises where they are 
not highly visible from the road and may be passively observed by the site occupants.  

 
The proposed location of the motorbike and bike storage/parking areas were altered and 
shown on the modified plans. 
 
5 ASSESSMENT 
This report provides an assessment of the material presented in the Application against the 
relevant State and local planning legislation and policy. 
 
Section 4.15 Matters for Consideration 
 
Section 4.15(1)(a)(i)  The provisions of any Environmental Planning Instrument (EPI) 
 
The following EPIs, DCPs, Codes and Policies are relevant to this Application: 
 
1. Muswellbrook Local Environmental Plan 2009 (MLEP 2009) 
 
Land Use Zone and Permitted Land Use 
 
The development site is zoned R1 General Residential pursuant to MLEP 2009. The 
proposal is best defined as  
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boarding house means a building that: 
 

a) is wholly or partly let in lodgings, and 
b) provides lodgers with a principal place of residence for 3 months or more, 

and 
c) may have shared facilities, such as a communal living room, bathroom, 

kitchen or laundry, and 
d) has rooms, some or all of which may have private kitchen and bathroom 

facilities, that accommodate one or more lodgers, 
 
but does not include backpackers’ accommodation, a group home, hotel or motel 
accommodation, seniors housing or a serviced apartment. 
 
Note: Boarding houses are a type of residential accommodation. 

 
 which is permitted with consent in the subject Zone.  
 
Objectives of the R1 General Residential Zone 
 

• To provide for the housing needs of the community. 
• To provide for a variety of housing types and densities. 
• To enable other land uses that provide facilities or services to meet the day to day needs 

of residents. 
• To enable sensitive infill development of other housing types. 
• To allow people to carry out a reasonable range of activities from their homes, where 

such activities do not adversely affect the living environment of neighbours. 
• To promote the principles of ecological sustainable development including energy and 

water efficient subdivision and housing design. 
• To minimise the impact of non-residential uses and ensure these are in character and 

compatible with surrounding development. 
• To ensure that development is carried out in a way that is compatible with the flood risk of 

the area. 
 
It is considered that the development proposal is not contrary to the objectives of the Zone. 
 
Relevant Clauses applicable under the Muswellbrook Local Environmental Plan 2009 
 
Part 1 Preliminary  

1.1 Name of Plan Muswellbrook Local Environmental Plan 2009 

1.1AA Commencement The MLEP 2009 was gazette 17 April 2009. 

1.2 Aims of Plan Noted  

1.3 Land to which Plan applies The MLEP 2009 applies to the whole of Muswellbrook 
Local Government Area. 

1.4 Definitions Noted 

1.5 Notes Noted 

1.6 Consent authority The consent authority for this development is 
Muswellbrook Shire Council. 

1.7 Maps Noted. 

1.8 Repeal of planning instruments applying to land Noted. 

1.8A Savings provision relating to pending development 
applications 

Noted 

1.9 Application of SEPPs Noted 

1.9A Suspension of covenants, agreements and Noted  
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instruments 

Part 2 Permitted or prohibited development  

2.1 Land use zones Noted  

2.2 Zoning of land to which Plan applies See above 

2.3 Zone objectives and Land Use Table See above 

2.4 Unzoned land Not applicable 

2.5 Additional permitted uses for particular land Not applicable 

2.6 Subdivision—consent requirements Not applicable 

2.7 Demolition requires development consent Not applicable 

2.8 Temporary use of land Not applicable 

Part 3 Exempt and complying development  

3.1 Exempt development Not applicable 

3.2 Complying development Not applicable 

3.3 Environmentally sensitive areas excluded Not applicable 

Part 4 Principal development standards  

4.1 Minimum subdivision lot size Not applicable – MLS 600m2 

4.1AA Minimum subdivision lot size for community title 
schemes 

Not applicable 

4.2 Rural subdivision Not applicable 

4.3 Height of buildings MLEP 2009 specifies a maximum building height of 
8.5 m in relation to the land. The proposal does not 
involve building works over 8.5. 

4.4 Floor space ratio MLEP 2009 specifies a floor space ratio of 0.5 in 
relation to the land. The proposal does not involve 
building works that would result in floor space greater 
than 0.5 of the site. 

4.5 Calculation of floor space ratio and site area Not applicable 

4.6 Exceptions to development standards Not applicable 

Part 5 Miscellaneous provisions  

5.1 Relevant acquisition authority Not applicable 

5.2 Classification and reclassification of public land Not applicable 

5.3 Development near zone boundaries Not applicable 

5.4 Controls relating to miscellaneous permissible uses Not applicable 

5.5 Development within the coastal zone Not applicable 

5.6 Architectural roof features Not applicable 

5.7 Development below mean high water mark Not applicable 

5.8 Conversion of fire alarms Not applicable 

5.9 Preservation of trees or vegetation Not applicable 

5.9AA Trees or vegetation not prescribed by development 
control plan 

Not applicable 

5.10 Heritage conservation Not applicable 

5.11 Bush fire hazard reduction Not applicable 

5.12 Infrastructure development and use of existing 
buildings of the Crown 

Not applicable 
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5.13 Eco-tourist facilities Not applicable 

Part 6 Urban release areas  

6.1 Arrangements for designated State public 
infrastructure 

Not applicable  

6.2 Public utility infrastructure Not applicable  

6.3 Development control plan Not applicable  

6.4 Relationship between Part and remainder of Plan Not applicable  

Part 7 Additional local provisions  

7.1 Terrestrial biodiversity Not applicable 

7.2 Subdivision in Zone RU1 Primary Production and 
Zone E3 Environmental Management 

Not applicable 

7.3 Controls relating to rural worker’s dwellings Not applicable 

7.4 Subdivision in Zone R1 General Residential and Zone 
RU5 Village 

Not applicable 

7.5 Erection of dwelling houses on land in certain rural 
and environmental protection zones 

Not applicable 

7.6 Earthworks The earthworks involved are considered appropriate 
for this development.  They are considered to be 
minimal. 

7.7 Development at Muswellbrook Showground Not applicable 

7.8 Events permitted on public reserves and public roads 
without development consent. 

Not applicable 

 
2. State Environmental Planning Policy 
 
The following State Environmental Planning Policy applies to the Muswellbrook Local 
Government Area and was considered applicable to the proposed development. 
 
• SEPP (Affordable Rental Housing) 2009 
 
Part 2 Division 3 of the SEPP is relevant for development for the purposes of boarding houses 
and Clause 29 and Clause 30 of the SEPP outlines development standards that cannot be used 
to refuse consent to a boarding house where a proposed development would achieve or exceed 
these minimum requirements.  
 
The standards have been referenced in the table below and assessed against relevant attributes 
of the proposed development.  
 
Note: the standards considered in both tables below are the standards contained in the SEPP at 
the time the application was lodged. The SEPP was amended on the 1 June 2018. The only 
changes to the SEPP resulting from that amendment relating to applications involving boarding 
houses were related to the rate of applicable vehicle parking. This change would have imposed a 
rate of vehicle parking relevant to the development of 0.5 rather than the existing relevant criteria 
of 0.4. The changes made to the SEPP have been considered under the Draft Environmental 
Planning Instrument heading of this Section 4.15 Assessment.    
 
SEPP (ARH) 2009 Cl29 
Standard 

Proposed Development  Complies 

Floor Space Ratio – 0.5:1 The proposed development would not 
exceed the maximum FSR of 0.5:1. This 
FSR is also applicable to the land under the 
Muswellbrook LEP 2009 and the proposed 
development has been considered against 
this requirement under the Muswellbrook 

Yes 



Item 5.1 - Attachment A DA 47/2018 Section 4.15 Assessment 
 

 

Attachment A Page 21 
 

LEP 2009 heading of this assessment.  
Building height – 8.5m  The height of the proposed development 

would not exceed 8.5m.  
Yes 

Landscaping to be compatible 
with the streetscape 

The land subject to this development 
application is situated in an established 
residential area. There is no established 
theme for landscaping in the area and the 
landscaped proposed at each street frontage 
of the site is considered to be appropriate for 
the site.   

Yes 

Solar Access 3 hours of direct 
sunlight to living rooms in mid-
winter  

The Site analysis plan illustrates the solar 
access for the proposed development. It is 
clear from this plan that the living room area 
would maintain good solar access 
throughout winter periods.  

Yes 

Private Open Space – 20m2 A verandah with an area of 27m2 in the rear 
yard of the proposed development would 
provide occupants with private open space 
in excess of the 20m2 minimum.   

Yes  

Parking – at a rate of 0.4 spaces 
per boarding room.  

At the time the application was lodged the 
SEPP provisions specified that development 
for the purpose of a boarding house could 
not be refused where parking spaces are 
provided at a rate of at least 0.4 parking 
spaces per boarding room. The SEPP also 
provides a definition of the term ‘accessible 
area’ and the land subject to this application 
does not achieve the criteria for it to be 
considered an ‘accessible area’ which would 
be subject to a more relaxed rate of parking.  
 
It is also relevant to observe that the 
Standard Instrument Order defines the term 
parking space as follows:  
 
“parking space means a space dedicated for 
the parking of a motor vehicle, including any 
manoeuvring space and access to it, but 
does not include a car park.” 
 
This definition is inclusive of a parking space 
used by any ‘motor vehicle’ and thereby it is 
relevant to calculate the two (2) car parking 
spaces proposed and one (1) motor cycle 
vehicle parking space in the overall number 
of parking spaces at the site.  
 
In view of the above the total available 
parking spaces proposed has been 
calculated as three (3) which must be 
measured against the five (5) boarding 
rooms propose to identify the car parking 
ratio provided. The 3:5 ratio of parking 
spaces to boarding rooms equates to car 
parking being provided at a rate of 0.6 
parking spaces per boarding room. A rate 
which exceeds criteria of 0.4 parking spaces 
per bedroom which when achieved the 
SEPP specifies that a development 

Yes 
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application may not be refused due to a lack 
of vehicle parking.  

Accommodation Size  
- 12m2 – room intended to 

be used by a single 
lodger 

- 16m2 in any other case  

Each bedroom would have an area greater 
than 12m2 (excluding bathroom spaces) the 
minimum standard for a bedroom to be used 
by a single person is 12m2 and the proposed 
development would be compatible with this 
requirement.  
 
The applicant has expressed that the 
proposed development would accommodate 
a five (5) occupants and would include five 
(5) separate bedrooms. As discussed above 
the SEPP prohibits the refusal of an 
application where the minimum bedroom 
size for a room intended to be used by a 
single person would exceed 12m2. All 
proposed rooms would be in accordance 
with this requirement and therefore the 
application may not be refused based on the 
size of the proposed accommodation.       

Yes 

 
Clause 30 provides for development standards which must be addressed by any development for 
the purpose of a boarding house, and requires a consent authority to refuse to grant 
development consent to a proposed development where they are not adequately addressed. The 
relevant provisions of Clause 30 are considered in the following table:  
 
SEPP (ARH) 2009 Cl30 
Standard 

Proposed development Complies 

Boarding house of 5 or more 
rooms to have communal living 
areas 

Proposed development would have 5 
bedrooms and includes a proposed 
communal living area 

Yes 

No boarding room will have a 
Gross Floor area (excluding 
bathrooms and kitchens) of more 
than 25m2 

All boarding rooms would have total floor 
areas less than 25m2. The areas of boarding 
rooms would range between 12 and 13m2 

Yes 

No boarding room would be 
occupied by more than 2 adult 
lodgers 

No boarding room is proposed to have more 
than 2 adult lodgers. 

Yes 

Adequate bathroom and kitchen 
facilities will be available at the 
boarding house for use by each 
lodger 

Each boarding room would be provided with 
kitchen and bathroom facilities  

Yes 

If boarding house has a capacity 
for more than 20 lodgers a 
boarding room or on-site dwelling 
is to be provided for a boarding 
house manager  

The proposed development would not have 
a capacity for more than 5 boarders 
therefore the provisions of this requirement 
are not relevant to the proposal.  

Not 
Relevant 

If the boarding house is located 
on land zoned primarily for 
commercial purposes no part of 
the boarding house adjoining the 
streetscape is to be used for 
residential purposes  

The proposed development is located in a 
primarily residential zone, therefore this 
provision is not relevant to the proposal.  

Not 
Relevant  

At least one parking space will be 
provided for a motor cycle and 
one parking space for a bicycle 
for every 5 borders  

A parking space for 2 bicycles and a motor 
cycle are proposed for the development.  

Yes 
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SEPP (ARH) 2009 Conclusion 
 
Noting the above it is observed that the proposed development would be in accordance with the 
SEPP requirements for FSR, building height, landscaping, solar access, private open space, 
vehicle parking and accommodation size. Therefore, the application cannot be refused using 
reasoning that the proposal would be inadequate in any of these areas.  
 
It is also observed that the proposed development would comply with all the provisions of Clause 
30 of the SEPP, which require Council not to grant consent to an application that does not meet 
a requirement imposed by this Clause.  
 
In view of the above the proposed development is considered to be in accordance with all 
relevant provisions of the SEPP (ARH) 2009.  
  
Other SEPP’s 
 
The following State Environmental Planning Policies apply to the Muswellbrook Local 
Government Area and were considered and found not to be applicable to the proposed 
development. 
 
• SEPP No. 21 Caravan Parks 
• SEPP No. 30 Intensive Agriculture 
• SEPP No. 33 Hazardous and Offensive Development 
• SEPP No. 36 Manufactured Home Estates 
• SEPP No. 44 Koala Habitat Protection 
• SEPP No. 55 Remediation of Land 
• SEPP No. 62 Sustainable Aquaculture 
• SEPP No. 64 Advertising and Signage 
• SEPP No. 65 Design Quality of Residential Flat Development 
• SEPP (Housing for Seniors or People with Disability) 2004 
• SEPP (Building Sustainability Index: BASIX) 2004 
• SEPP (infrastructure) 2007 
• SEPP (Mining, Petroleum Production and Extractive Industries) 2007 
• SEPP (miscellaneous Consent Provisions) 2007 
• SEPP (Rural Lands) 2008 
• SEPP (Exempt and Complying Development Codes) 2008 
• SEPP (State and Regional Development) 2011 
• SEPP (Vegetation in Non-Rural Areas) 2017 
• SEPP (Educational Establishments and Child Care Facilities) 2017 
 
Section 4.15(1)(a)(ii)  the provisions of any draft Environmental Planning Instrument 
 
The following State Environmental Planning Policies apply to the Muswellbrook Local 
Government Area and are either currently being reviewed by NSW Planning & Environment 
or are under public consultation as a draft. Each was considered and found not to be 
applicable to the proposed development. 
 
• SEPP No. 30 Intensive Agriculture 
• SEPP No. 44 Koala Habitat Protection 
• SEPP No. 62 Sustainable Aquaculture 
• SEPP (Housing for Seniors or People with Disability) 2004 
• SEPP (Mining, Petroleum Production and Extractive Industries) 2007 
• SEPP (Rural Lands) 2008 
• SEPP (Exempt and Complying Development Codes) 2008 
 
 
SEPP (Affordable Rental Housing) Amendment (Parking for Boarding Houses) 2018 
At the time this application was lodged an amendment to the SEPP (ARH) 2009 had been subject to public 
consultation. The SEPP was formally amended on the 1 June 2018, however at the time the development 
application was lodged the SEPP had not been amended and it is relevant to consider the provisions of the 
Amendment as a Draft Environmental Planning Instrument only.  
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This Draft Environmental Planning Instrument sought to amend the provisions of the SEPP (ARH) in relation to 
the provision of parking spaces for boarding houses by imposing different rates for the provision of parking 
spaces for development carried out by a social housing provider and development not carried out by a social 
housing provider.  
 
Under the provisions of the Draft Environmental Planning Instrument where car parking was provided to a 
development at a minimum rate of 0.5 spaces for each boarding room the development could not be refused on 
the grounds of insufficient parking. Under this proposed development car parking would be provided at a rate of 
0.6 parking spaces per boarding room and would exceed the amended parking requirement put forward by this 
Draft Environmental Planning Instrument as well as the 0.4 rate stipulated by the SEPP as in force at the time the 
application was lodged . Accordingly, this Draft Environmental Planning Instrument presents no further issue for 
the proposed development.   
 
 
Section 4.15(1)(a)(iii)  the provisions of any development control plan 
 
Muswellbrook DCP 
 
Section 4 Notification 
 
 
In accordance with the provisions of Section 4 of the Muswellbrook DCP 2009, the 
Application was notified for a period of not less than fourteen days from 13 June 2018 to 27 
June 2018. A notice was also placed in the local newspaper, the Hunter Valley News, at the 
commencement of the notification period.  
 
No submissions were received during the notification period.  
 
 
Section 6 Residential Accommodation 
 
It is relevant to observe that provisions of this part are relevant to residential accommodation 
and that boarding houses are identified as a type of residential accommodation under the 
Standard instrument LEP. It is also relevant to observe that the legislation surrounding the 
assessment of development applications establishes DCP’s to be subordinate to 
Environmental Planning Instruments in importance. Accordingly, where there is a 
discrepancy between the provisions of the DCP and an Environmental Planning Instrument 
such as the MLEP 2009 or SEPP (ARH) 2009 the provisions of the later would prevail.  
 
The Statement of Environmental Effects submitted with the development application 
considered the proposed development against the requirements of the DCP. This Statement 
of Environmental Effects concluded that the proposed development was in accordance with 
the provisions of this Section of the DCP. The review of the proposed development against 
the provisions of this Section of the DCP by Council Officers identified no issues with this 
finding and it is therefore submitted that the provisions of Section 6 of the DCP do not 
present any issues that would prevent Council granting development consent to the 
proposed development.    
 
Section 16  
As discussed above the provisions of the DCP are overridden by the SEPP (ARH) 2009 
where ever there is an inconsistency between the documents. However, based on the 
Council Officers interpretation of the SEPP’s use of the word ‘parking’ the proposed 
development is considered to comply with the SEPP requirements and therefore may not be 
refused on the basis of any inconsistencies with the DCP’s parking requirements. A review 
of the DCP suggests a minimum of three (3) car parking spaces would need to be provided 
to service the development, and two (2) car parking and one (1) motor cycle parking spaces 
have been proposed.  
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Section 20 Erosion and Sediment Controls 
 
Erosion and Sediment Control (Section 20) will be conditioned with standard conditions for 
provision and maintenance during construction. 
 
Section 21 Contaminated Land  
 
There is no reason or past historical use to identify this land as being contaminated.  
 
Section 24 Waste Minimisation and Management 
 
Waste Management has been submitted in relation to the construction and operation of the 
premises. 
 
The plan is considered to be in accordance with the requirements of this Section of the DCP.  
 
Section 25 Stormwater 
 
Not Stormwater Management issues have been identified that cannot be dealt with by way of 
imposing standard conditioning. 
 
Section 94 Contributions Plan 2001 
 
This development is not application to the Section 94 Contribution Plan. 
 
Section 94A Contributions Plan 2009 
A developer contribution of $2,980.00 will apply to the proposed development should the 
Application be approved.  
 
This is based on an estimated development cost of $2000/m2 gross floor area = $298,000.  
Policy D7 – 1 identifies that the estimate cost/m2 has not been identified within its policy for 
boarding houses and based on research on the industry accepted estimated building cost 
provider, Cordells, that a cost of $2,000/m2 is appropriate for the nature of the construction 
for this development.  
 
The following sections of the Muswellbrook Development Control Plan 2009 were 
considered and found not to be applicable to the proposed development: 
 
Section 1 - Introduction Section 2 – Submitting an application 
Section  - Notification Section 6 – Residential Development 
Section 16 – Carparking and Access Section 20 – Erosion and Sediment Control 
Section 21 – Contaminated Land Section 24 – Waste Management 
Section 25 – Stormwater Management  
 
Section 4.15(1)(a)(iiia)  the provisions of any planning agreement 
 
There are no planning agreements relevant to the subject Application. 
 
Section 4.15(1)(a)(iv)  the provisions of the regulations 
 
Division 8A of the Environmental Planning and Assessment Regulation 2000 applies to the 
development. 
 
Section 4.15(1)(a)(v)  the provisions of any coastal zone management plan 
 
This item is not relevant to the subject Application. The Application does not relate to a 
coastal area. 
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Section 4.15(1)(b)  the likely impacts of that development 
 
Expand on Significant Matters listed in the table below. 
 
The following additional matters were considered and, where applicable, have been 
addressed elsewhere in this report: 
 
Context & Setting  Waste 
Built Form Energy 
Potential Impact on Adjacent Properties Noise and Vibration 
Access, Traffic and Transport Natural hazards 
Public Domain Technological hazards 
Utilities Safety, Security, and Crime Prevention 
Heritage Social Impact on Locality 
Other land resources Economic Impact on the Locality 
Water Site Design and Internal Design 
Soils Construction 
Air & microclimate Cumulative Impacts 
Flora & fauna  
 
Section 4.15(1)(c)  the suitability of the site for the development 
 
It is considered that the development is compatible with surrounding land uses and site 
characteristics, subject to consent conditions. 
 
Section 4.15(1)(d)  any submissions made 
 
A total of 0 submissions were received during the notification period: 
 
Section 4.15(1)(e)  the public interest. 
 
It is considered that the proposal is not contrary to the public interest . 
 
NSW Legislation 
There is a number of applicable legislation that needs to be considered and referred to in the 
assessment of this application.  The applicable legislation has been listed at the start of the 
report.  The assessment has considered these pieces of legislation throughout the report in 
their relevant sections, however, the following legislation has not been discussed in detail 
elsewhere in the report. 
 
In addition to the provisions of the Environmental Planning and Assessment Act 1979 which 
governs the assessment procedures for the this development application it is also relevant to 
observe that there is specific legislation which relates to the operation and occupation of a 
Boarding House being the Boarding Houses Act 2012 and Boarding Houses Regulation 
2013. This legislation prescribes requirements for the operation of boarding houses including 
in relation to health and hygiene, record keeping and reporting requirements. It would be 
necessary for all future operation of the boarding house to comply with these NSW State 
Government requirements.  
 
Council Adopted and Draft Policies  
The following policies have been adopted by Council and are required to be considered in 
the assessment of the application. 
 
At the Development Assessment Committee Meeting where this item was previously 
considered Council Officers were advised that Council had previously prepared a 
confidential Wollombi Road Residential Precinct Masterplan. The Assessing Officers have 
been given access to this plan and have reviewed the proposed development against its 
provisions.  The land subject to this development application is not identified as a property 
for acquisition or development as part of improved connectivity or infrastructure development 
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associated with this strategy.    
 
D7/1 Development Cost Estimating 
 
As the costing schedule to this policy does not relate specifically to boarding houses, a cost 
of $300,000 has been applied to this development.  This is based on the number of 
bathrooms within the dwelling. 
 
5 CONCLUSION 
 
The application has been assessed in accordance with the legislation listed at the beginning 
of the report.  The application has also been placed on public exhibition for a minimum of 
fourteen days with no submissions being received. 
 
It is recommended the application be approved subject to conditions of consent. 
 
 
 
Signed by:   
 Libby Cumming Hamish McTaggart 
 Contract Strategic Planner Senior Development Planner 
Date: 14 August 2018  
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IDENTIFICATION OF APPROVED PLANS & DEVELOPMENT  

 
1. Development in Accordance with Plans 
 

The development being carried out in accordance with the development application and the 
drawings referenced below, and endorsed with Council’s approval stamp, except where 
amended by the following conditions. 
 

Drawing No. Revision Drawn by Drawing Date Received 
18133-01 A Baini Design 16.7.2018 2.8.2018 
18133-02 B Baini Design 16.7.2018 2.8.2018 
18133-03 C Baini Design 16.7.2018 2.8.2018 
18133-04 D Baini Design 16.7.2018 2.8.2018 
18133-05 E Baini Design 16.7.2018 2.8.2018 

 
 

3. Development in Accordance with Documentation 
 

The development is to be carried out generally in accordance with the following documents 
except where amended by the following conditions: 
 

Title Written by Date 
Statement of Environmental Effects Think Planners 16.5.2018 
Waste Management Plan Baini Design 16.5.2018 
Plan of Management Think Planners 23.7.2018 

 
Note:  the plan of management is to be amended to reference that the premises will be 

limited to a maximum of 5 lodgers in accordance with the requirements of this 
consent.   

 
3. Limitations to the number of lodgers  

 
Despite any reference to the contrary in the Statement of Environmental Effects, Plan of 
Management or other documentation accompanying this development application, the premises 
is approved to house no more than a maximum  of five (5) individual lodgers at any time.  

 
4.  Limitation for the occupation of the boarding house 
  

In accordance with the Statement of Environmental Effects and particulars submitted with this 
development application the Boarding House shall provide low cost flexible rental 
accommodation for tenants principally comprising students, single retirees and working singles.  

 
OPERATIONAL CONDITIONS IMPOSED UNDER THE ENVIRONMENTAL PLANNING AND 
ASSESSMENT ACT AND REGULATIONS AND OTHER RELEVANT LEGISLATION 

 
5. Building Code of Australia 

 
All building work must be carried out in accordance with the provisions of the Building Code of 
Australia.  

 
6. Home Building Act 
 

(1) Building work that means residential building works (under the meaning and exemptions 
of the Home Building Act 1989) must not be carried out unless the Principal Certifying 
Authority for the development which the work relates: 

 
(a) In the case of work being carried out by a licensed builder : 

(i) Has been informed in writing of the licensees name and license number, and; 
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(ii) Has received Home Owners Warranty Insurance for works where the contract 
price of the works exceeds $20,000. 

 
(b) In the case of an Owner Builder: 

(i) Has been informed in writing of the persons name and Owner Builder permit 
number where the cost of works is greater than $10,000, or; 

(ii) Has been given declaration signed by the owner of the land that states that 
the reasonable market cost of the labour and materials is less than $10,000. 

 
(2) A certificate purporting to be issued by an approved insurer under Part 6 of the Home 

Building Act 1989 that states that a person is the holder of an insurance policy issued for 
the purposes of that Part is, for the purposes of this clause, sufficient evidence that the 
person has complied with the requirements of that Part. 

 
(3) If arrangements for doing residential building work are changed while the work is in 

progress so that the information submitted to Council is out of date, further work must not 
be carried out unless the Principal Certifying Authority for the development to which the 
work relates (not being the Council), has given the Council written notice of the updated 
information. 

 
Note: (1) The amounts referred to in point 1 may be subject to change as regulations are 

amended. 
(2) An owner that engages multiple licensees/contracts or contracts for part of the work 

and completes work themselves is considered an Owner Builder under the Home 
Building Act 1989. 

 
 

CONSTRUCTION CERTIFICATE REQUIREMENTS 
 
7.  Construction Certificate Requirement  
 

No works shall commence on-site until such time as a Construction Certificate has been issued 
for either part or all of the works to be undertaken. If a Construction Certificate is issued for part 
of the approved works it must relate to all works being undertaken.  

 
Note:  a construction certificate issued by an Accredited Certyfying Authority must be deposited 

with Council at least 48 hours prior to the commencement of any earthworks, engineering 
or building work at the site.  

  
 

8. Muswellbrook Shire Water and Waste Division 
 
A ‘Notice of Requirements’ under the Water Management Act 2000 must be obtained, prior to 
any Construction Certificate application, detailing water and sewer extensions to be built and 
charges to be paid by the applicant. Any charges identified in the ‘Notice of Requirements’ are 
to be paid prior to release of a Construction Certificate.  
 
Details demonstrating compliance with any requirements for works by Muswellbrook Shire 
Council Water & Waste Department are to be provided to the Principal Certifying Authority with 
any Construction Certificate application. 
 
Note:  Any Notice of requirements for the proposed development will require the 

payment of ‘headworks contributions’ under the provisions of Section 64 of the 
Water Management Act 2000. Calculations of the applicable ‘headworks 
contributions’ for the proposed development have been prepared using Council’s 
current contributions plans and its 2018/2019 fees and charges. These 
calculations identified a contribution of $4,384.25 to be applicable for Water 
Service Headwork’s and $11,197.50 for Sewer Service Headwork’s. Council’s 
‘headworks contributions’ are adjusted annually on the basis of CPI and the 
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contribution payable is to be in accordance with Council’s fees and charges at the 
any payment is made.   

 
9. Vehicular Access way Design – Commercial and Industrial  

 
Prior to the issue of a Construction Certificate the person acting with this consent shall obtain 
approval under Section 138 of the Roads Act 1993 for the installation of a driveway and the 
carrying out of works in the road reserve. Any vehicle access designed for the premises should 
be in accordance with Council’s standard design requirements as follows:  
 
a) the sealed vehicular access way shall be designed to comply with Muswellbrook Shire 

Council footpath, kerb and guttering policy to ensure that vehicles entering the 
premises will not scrape/strike the surface of the carriageway, layback, vehicular 
crossing or garage floor; 

b) the width of the vehicular layback shall be 4.8 metres (including the wings); 
c) the crossing (between the layback and the property boundary) shall be placed on a 

single straight grade of 5%, falling to the back of the layback; 
d) any twisting of the driveway access shall occur entirely with in the subject property; 
e) a Cross section along the centre-line of each access way to the building at a scale of 

1:50 to be taken from the centre of the road and shall include all changes of grade 
both existing and proposed; and 

f) a certificate prepared by an appropriately qualified and practising Civil Engineer shall 
be provided to the Certifying Authority to certify compliance with these requirements 
and the suitability of the construction and the intended use of the access way prior to 
the issue of any Construction Certificate. 

 
 
10. Section 68 Local Government Act Approval  

 
Prior to the issue of any Construction Certificate the person acting with this consent shall obtain 
approval from Council under Section 68 Local Government Act 1993 for the carrying out of 
water supply sewer drainage and stormwater works.  
 

11. Sediment Control  
 

Where construction or excavation activity requires the disturbance of the soil surface and 
existing vegetation, details including plans and specifications shall be submitted to Council 
accompanying the Construction Certificate, which provide adequate measures for erosion and 
sediment control.  As a minimum, control techniques are to be in accordance with Muswellbrook 
Shire Council’s Guidelines on Erosion and Sediment Control, or a suitable and effective 
alternative method.  The Control Plan shall incorporate and disclose: 
 
(a) all details to protect and drain the site during the construction processes; 
(b) all sediment control devices, barriers and the like; 
(c) sedimentation tanks, ponds or the like; 
(d) covering materials and methods; 
(e) a schedule and programme of the sequence of the sediment and erosion control works or 

devices to be installed and maintained. 
 
Details from an appropriately qualified person showing that these design requirements have 
been met shall be submitted with the Construction Certificate and approved in writing by the 
Certifying Authority prior to issuing of the Construction Certificate. 
 

12. Roofing & External Cladding Materials – Reflectivity 
 

Roofing materials shall be factory pre-finished with low glare and reflectivity properties to be 
compatible with the colours of neighbouring buildings. The Certifying Authority shall undertake 
an assessment in relation to the proposed roofing material to determine the potential for glare 
nuisance or excessive reflectivity to adjoining or nearby properties, relative to the chosen 
roofing material. The Certifying Authority shall be provided with certification accompanying the 
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Construction Certificate that the selected roofing material will not cause a glare nuisance or 
excessive reflectivity to adjoining or nearby properties. 

 
13. Section 7.12 Contributions 

 
 Pursuant to section 4.17(1) of the Environmental Planning and Assessment Act 1979, and the 

Muswellbrook Shire Council Section 94A Development Contributions Plan 2010, a contribution 
of $2,980 shall be paid to Muswellbrook Shire Council. 

  
The amount to be paid is to be adjusted at the time of the actual payment, in accordance with 
the provisions of the Muswellbrook Shire Council Section 94A Development Contributions Plan 
2010. The contribution is to be paid prior to the issue of the Construction Certificate. 
 

 
CONDITIONS THAT MUST BE ADDRESSED PRIOR TO COMMENCEMENT 

 
14. Sediment and Erosion Control  

 
All required erosion and sedimentation techniques are to be properly installed prior to the 
commencement of any site works and maintained in a functional and effective condition 
throughout the construction activities until the site is stabilised.    

 
15. Site Sign 
 

A sign must be erected in a prominent position on any work site on which work involved in the 
erection or demolition of a building is being carried out: 
 
(a) stating that unauthorised entry to the work site is prohibited;  
 
(b) showing the name of the principal contractor (or person in charge of the work site), and a 

telephone number at which that person may be contacted at any time for business 
purposes and outside working hours; and 

 
(c) showing the name, address and telephone number of the Principal Certifying Authority for 

the work. 
 
Any such sign must be maintained while to building work or demolition work is being carried out, 
but must be removed when the work has been completed. 
 
This condition does not apply to building works being carried out inside an existing building. 

 
16. Stabilised access (Residential) 

 
Unless existing site access is utilised, stabilised site access consisting of at least 200mm of 
aggregate at 30–60mm in size and a minimum of 3m in width must be provided from the road 
edge to the front of the building being constructed prior to the commencement of work. The 
stabilised access must be fully maintained and removed from the site when a permanent 
driveway has been constructed. 
 

17. Site Facilities 
 

(a) If the development involves building work or demolition work, the work site must be fully 
enclosed by a temporary security fence (or hoarding) before work commences. 

(b) A minimum width of 1.2m must be provided between the work site and the edge of the 
roadway so as to facilitate the safe movement of pedestrians. 

(c) Any such hoarding or fence is to be removed when the work has been completed. 
(d) A garbage receptacle fitted with a tight fitting lid for the reception of all food scraps and 

papers from the work site must be provided prior to building work commencing and must 
be maintained and serviced for the duration of the work. 
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(e) Toilet facilities must be provided on the work site at the rate of one toilet for every 20 
persons or part of 20 persons employed at the work site. 

(f) Each toilet provided must: 
• be a standard flushing toilet, connected to a public sewer, or 
• if connection to a public sewer is not available, to an on-site effluent disposal system 

approved by the council, or 
• an approved temporary chemical closet. 

(g) The provision of toilet facilities must be completed before any other work is commenced. 
(h) A person having the benefit of this certificate who causes an excavation that extends 

below the level of the base of the footings of a building on an adjoining allotment of land 
must at their own expense and where necessary: 
• protect and support the building from damage, and 
• If necessary, underpin and support the building in accordance with the details 

prepared by a professional engineer. 
(i) A person having the benefit of this certificate who causes the excavation must, at least 7 

days before commencing this work, give notice of intention to do so to the owner of the 
adjoining allotment of land and provide particulars of the proposed work. 

(j) Erosion and sediment controls must be provided in accordance with the details shown on 
the approved plans, prior to the disturbance of any soil on the work site. 

 
 
CONDITIONS THAT MUST BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK 

 
18. Construction Hours  
 

(a) Subject to this clause, building construction is to be carried out during the following hours: 
 

i. between Monday to Friday (inclusive)—7.00am to 6.00pm 
ii. on a Saturday—8.00am to 1.00pm 

 
(b) Building construction must not be carried out on a Sunday or a public holidays.  
(c) Demolition works and excavation works must only be carried out between Monday to 

Friday (inclusive) between 8.00am and 5.00pm. 
(d) The builder and excavator must display, on-site, their 24 hour contact telephone numbers, 

which are to be clearly visible and legible from any public place adjoining the site. 
 
19. Dust Emission and Air Quality  
 

(a) Materials must not be burnt on the site. 
 

(b) Vehicles entering and leaving the site with soil or fill material must be covered. 
 

(c) Dust suppression measures must be carried out to minimise wind-borne emissions in 
addition odour suppression measures must also be carried out where appropriate so as to 
prevent nuisance occurring at adjoining properties. 

 
20. Applicant’s Cost of Work on Council Property  

 
The applicant shall bear the cost of all works associated with the development that occurs on 
Council’s property. 

 
21. Erosion and Sediment Controls  

 
The approved Sediment & Erosion controls shall be reinstated daily prior to workers leaving the 
site where modified at any time.  Any sediment that escapes from the allotment shall be 
cleaned, collected and disposed of to Council’s waste management facility or the sediment shall 
be returned to the subject allotment on a daily basis. 
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CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE OCCUPATION 
CERTIFICATE 

 
22. Occupation 

 
The building is not to be used or occupied until a final inspection has been carried out and an 
occupation certificate has been obtained from the Principal Certifying Authority. 

 
23. Connection to Sewer 

 
Prior to the issue of any Occupation Certificate the premises shall be connected to the sewer 
system in accordance with the Australian Standard 3500.  
 
In accordance with the relevant Section 68 Approval a works as executed plan must be 
submitted to Council. This drainage diagram should be prepared on Council’s approved form 
and submitted seven (7) days following the final drainage inspection and prior to any 
Occupation Certificate being issued. 
 

24. Approved Landscaping Plan 
 
Prior to the issue of any Occupation Certificate landscaping works on the site are to be 
completed generally in accordance with the landscaping plan submitted with this development 
application and approved by Council.  
 

25. Installation of Driveways 
 

Prior to the issue of any Occupation Certificate, a sealed vehicular crossover shall be 
constructed between the property boundary and the proposed garage in accordance with the 
approved plans, this development consent and any approval under Section 138 of the Roads 
Act 1993.  
 

26. Final Compliance Certificate for Water Supply and Sewerage Works 
 

A final compliance certificate for water supply and sewerage works is to be obtained from 
Muswellbrook Shire Council Water & Waste Department and a copy must be submitted to the 
Principal Certifying Authority prior to release of any Occupation Certificate. 
 

27. Street Numbering  
 
Prior to the issue of any Occupation Certificate the relevant street number is to be displayed at 
the site in a manner so to make it visible from the front property boundary. 

 
28. Replacement of kerb and gutter 

 
Prior to the issue of any Occupation Certificate any redundant vehicle laybacks shall be broken 
out and replaced with standard kerb and gutter. 

 
 
29. Boarding House Legislation 

 
At all times the Boarding House is to be operated in accordance with the provisions of the 
Boarding Houses Act 2012 and the Boarding Houses Regulation 2013.  
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COMMUNITY PARNERSHIPS – Social Impact Assessment DA47/2018 
 
The Statement of Environmental Effects attached to DA47/2018, states that the 
“students are to be the key target market for future residents considering the site’s 
proximity to the Muswellbrook TAFE” (p.3).  The following observations reflect the 
primary use as ‘student accommodation’. 
 
Public transport in the Wollombi Rd area is provided by Osborn’s Bus Service and the 
area is serviced Monday to Friday between 9:13am and 1:52pm by four services and on 
Saturdays between 9:13am and 12:11pm by three services (excluding public 
holidays).  It is not serviced on Sundays.  Students who rely on public transport will be 
disadvantaged by the dearth of practical public transport, both in travelling within the 
Muswellbrook township and beyond its environs.  For example, a student attending 
TAFE catching the 9:13am bus from Wollombi Road will arrive at the Maitland & Sydney 
Street bus stop at 10:45am.  As bus services are only provided during school hours, 
there is no capacity for a student to catch public transport back to Wollombi Road in the 
afternoon.  Likewise, connectivity between local public transport and trains and/or buses 
beyond is negligible, with no connections to regional buses (Sid Fogg) in the Newcastle 
direction; and only one unbooked train option from Muswellbrook to Maitland requiring a 
wait of 30 minutes.  Should a student be required to attend classes, internships, or 
similar in a metropolitan region, public transport is not a practicable option.  Additionally, 
although Osborn’s has accessible buses, it is unclear whether the Sydney Street Loop 
(which services Wollombi Road) is serviced by an accessible bus, meaning students with 
mobility issues potentially have zero public transport opportunities.   
 
Access to other public transport options, such as taxis, which are likely to be a 
prohibitive cost to the proposed tenants of this DA, are extremely limited in 
Muswellbrook. 
 
Walking or cycling as an option is feasible, however, both TAFE and the nearest 
services (Muswellbrook Fair), are approximately 2 kilometres from Wollombi Road.  If a 
student has mobility issues or is acutely or chronically ill and does not have access to a 
private motor vehicle, these distances may be a disincentive to them being able to 
tenant the proposed premises although they may be fit for purpose otherwise.  This 
potentially disadvantages students who most need affordable housing. 
 
Noting the poor access to suitable public transport, it is likely that any student lodger will 
require access to a private vehicle.  At the time of application, the SEPP provided for 0.4 
parking spaces per room which is a higher ratio intended to acknowledge that this area 
is poorly serviced by public transport.  As indicated by in the DA47/2018 – Boarding 
House report to the Development Assessment Committee, the DA meets this 
parking/room ratio requirement.  This ratio is logical in a metropolitan area where parking 
is at a premium and an adequate public transport system exists.  It may not be as 
applicable in regional areas where private vehicle transport is imperative. 
 
Students are typically categorised as having low socio economic status, as they are 
often studying full-time and working part-time to cover the cost of living.  The Wollombi 
Road area is one that has an historically low SEIFA result.  In providing additional low 
cost housing in the area, there is a potential risk of further entrenching the adverse 
perceptions some members of the community have of the area.  Alternatively, a new, 
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modern and amenable building in the area could be perceived as a starting point in 
improving the amenity of the area.  
 
Although the target group of this application is students, there is no way of determining 
how students will be targeted as the key audience; who else may be targeted; and what 
strategies will be used to ensure that priority is given to students.  Recommendation - if 
student accommodation is the only priority, potentially this should be made explicit and a 
condition placed on the development that specifies that occupants will be enrolled in an 
accredited educational facility.   
 
 
Sandra Vlacci 
Collective Impact Facilitator  



DEVELOPMENT ASSESSMENT COMMITTEE AGENDA 8 OCTOBER 2018 

Page 80 

5.2 PRELODGEMENT ADVICE AND SEWAGE SERVICING STRATEGY 
FOR A POTENTIAL LARGE LOT RESIDENTIAL SUBDIVISION OF LOT 
DP 323945 (YARRAWA ROAD DENMAN)  

Attachments: A. Preliminary Wastewater Assessment   
Responsible Officer: Carolyn O'Brien - Acting Director - Planning & Community Services  
Author: Hamish McTaggart - Senior Development Planner  

Community Plan Issue: Support initiatives which reduce the community's impact on the 
environment 

Community Plan Goal: Require all development proposals to avoid and mitigate against 
potential environmental impacts and facilitate improved 
environmental outcomes where possible. 

Community Plan Strategy: Develop Environmental Sustainability Guidelines and checklist for 
Development Applications.        

 

 

PURPOSE 
This report has been prepared for the Development Assessment Committee to initiate a discussion on 
Council’s strategic direction for the management of sewage for future development of R5 Large Lot 
Residential zoned land in the Denman locality.  
In 2014 Council endorsed a Planning Proposal for the rezoning of 41.88 hectares of land to the south of 
Yarrawa Road and the Denman township (Lot 1 DP 323945) from RU1 Primary Production to R5 Large 
Lot Residential.  The rezoning established a 4,000m2 minimum lot size for the land. An amendment to 
the Muswellbrook Local Environmental Plan (LEP) 2009 was gazetted on the 24 March 2016 which 
achieved the objectives of the Planning Proposal.  
The proponent is preparing studies and documentation for a possible subdivision of site, and has 
approached Council staff for advice on certain matters. 
In particular, the proponent has raised issues with servicing the subdivision by an extension to Council’s 
reticulated sewage system. The proponent has advised Council that it is cost prohibitive to progress a 
development application for the subdivision of the land if reticulated sewage is required. The proponent 
has asked for consideration of individual on-site sewage management systems instead.  
At the most recent meeting between the proponent and Council Officers on the 12 September 2018 
preliminary information was provided to Council about the on-site sewage management servicing 
strategy. At an internal discussion on the proposed servicing strategy senior management recommended 
that the Development Assessment Committee be consulted on the matter and associated strategic 
implications of the intended servicing arrangement. 
This report has been prepared at the direction of management to inform the Development Committee of 
the pre- servicing discussions and to seek input on advice back to the proponent. 
       
 

OFFICER’S RECOMMENDATION 
The Development Assessment Committee : 

1. Notes the information contained in this report. 
2. Supports advice back to the proponent that Council’s preference is that lots that can be 

connected via a gravity fed sewer to the reticulated sewage system for Denman are 
serviced this way.  On-site sewage management systems would be acceptable for the 
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remaining lots provided they are of sufficient size.  Council would support a variation to 
the minimum lot size down to 2500m2 for lots served by the reticulated sewage system. 

3. Supports advice back to the proponent that if they intend to continue to plan the 
subdivision with only an on-site sewage management system option they will need to 
justify this approach by:  
a) Documenting the financial costs and economic viability of the subdivision based on an 

extension of the reticulated sewage system to service lots that can be connected via a 
gravity fed sewer compared to the on-site sewage management option.  

b) Identifying the potential environmental impacts that may result from the subdivision of 
the land where its future development would be reliant on servicing via on-site sewage 
management systems. 

c) Demonstrating that this servicing arrangement is logical and sustainable, and what 
mechanisms could be put in place to reduce future risk to Council of future owners 
requesting an extension of the reticulated sewage system to service lots that can be 
connected via a gravity fed sewer.  

4. Supports advice back to the proponent that they submit technical information to 
demonstrate the adequacy of the proposed servicing arrangement subject to relevant 
legislated requirements, guidelines and consultation with Council Officers. 
 

 

Moved: _____________________________ Seconded: _______________________________ 

BACKGROUND 
Council has received enquiries from and on behalf of the owners of a land holding south of Yarrawa 
Road Denman, which is zoned R5 Large Lot Residential in Muswellbrook LEP 2009.  
When the Planning Proposal was endorsed the information before Council suggested the subdivision 
would be serviced by the extension of Council’s reticulated sewage network.   
Consultants working on behalf of the proponent have now advised Council that it would not be 
economically viable to subdivide the land if it is necessary for Council’s reticulated sewage system to be 
extended to service the development.  
The proponent has engaged a wastewater management expert, Dr Peter Bacon, to investigate an on-
site sewage management option for the subdivision of the land. Preliminary comments from Dr Bacon 
have been provided to Council and the proponent has sought some feedback from Council Officers.   
For the Committees information, and to assist in identifying the site, a copy of a draft subdivision layout 
has been included below.  
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CONSULTATION 
Project Engineer (Water and Waste) 
Council’s Project Engineer has been involved in pre-lodgement meetings and consultation with the 
proponent. No issues have been raised by this Officer which would prohibit Council from considering on-
site sewage management systems. However, this Officer has expressed reservations about the potential 
for political pressure to be placed on Council to extend its reticulated sewage system at a later stage 
should on-site sewage management systems fail to adequately service dwelling in the subdivision. 
Environmental Health Officer 
Council’s Environmental Health Officer is Council’s technical expert for on-site sewage management and  
has been involved in pre-lodgement meetings and has reviewed the preliminary information provided to 
Council. This Officer made the following comments:   

… it was noted that an initial investigation was undertaken and some soil samples had been taken 
for the site. It was noted that the soil structure is the limitation of the site through investigation 
undertaken in the preliminary wastewater assessment prepared by Peter Bacon. It should be noted 
that the ideal wastewater disposal for the lots of this subdivision would in my professional opinion, 
be a connection to sewer. It was mentioned that some sites may not be able to meet this 
connection however most will. However, as it stands, the proposal recommends all lots be serviced 
by an Onsite sewage management (OSSM) system serviced by mound disposal and such I based 
my below feedback on the preliminary investigations and proposals. 

From experience, mound systems need to be designed by an experienced professional, as if 
installed incorrectly will lead to almost immediate failure. It should be suggested that the installer 
demonstrate their knowledge to Council, and all works undertaken require a works as executed, 
and a certificate of compliance at the completion of works as per NSW Fair trading requirements. 
These systems will be based as a high risk system. I suggest the lots be conditioned so that no 
structure can be built on or within the recommended buffer distances of the disposal area, and that 
a secondary reserve area be designated should the system fail.   I make note that the proposed 
systems to service the properties listed in the assessment was proposed as the “ecomax 
system”   (refer to page 9 of the provided preliminary wastewater assessment undertaken by 
Peter Bacon.) This system is currently not accredited in NSW. As such, unless accreditation 
can be demonstrated, it will not be supported and an alternative system will be required.   
I note that the site layout proposes to build lots on existing dams, but it is my understanding that 
the applicant is intended to redirect overland flow. Consideration must be given for any disposal 
systems on these subject sites as soil may be saturated and unable to take absorb additional 
water. If a mound system was proposed this may resolve this issue.  
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Consideration must also be taken into account that fill will be required to construct a mound 
system. 

I note that only 12 soil samples were taken for the proposed subdivision. Should the proposal of 
OSSM and mound system be approved, I would be recommending a condition that each lot is 
required to undergo their own wastewater report prior to approval  to ensure that they have a site 
specific disposal system developed by a suitably qualified waste water consultant. Soil type can 
vary from property to property. 

Again, it is my professional opinion that the lots be connected to town sewer, and that any 
properties that can not meet the  lower portion of the subdivision that cannot be connected, 
(approximately 6 lots) be the only lots of this subdivision with OSSM systems.  

 
Planning Comments 
The following comments have been provided based on the review of the information at hand by Council’s 
Senior Development Planner and the comments provided by other Council Staff:  

The proponent has the opportunity to lodge a development application for the subdivision of the land 
into large lot residential holdings consistent with the relevant minimum lot size irrespective of their 
proposed servicing arrangement. Where the proponent intends to lodge a development application 
for the subdivision of the land to be serviced by on-site wastewater management systems the 
following would be relevant considerations for Council in the determining the adequacy or 
inadequacy of a servicing arrangement reliant on on-site sewage management: 

 Environmental impacts – The potential for adverse environmental impacts to result from the 
concentration of on-site sewage management systems in the locality.  Comments provided by 
Council’s Environmental Health Officer give an indication of the potential for adverse 
environmental outcomes to occur where on-site sewage systems are installed at a high 
concentration on unsuitable land, installed incorrectly or not adequately maintained by owners 
to an appropriate standard. To demonstrate the adequacy of any serving strategy reliant on 
on-site sewage systems the proponent should prepare and submit a comprehensive on-site 
sewage management geotechnical report to Council for consideration.  

 Development Control Plan – The provisions of the Muswellbrook Development Control Plan 
that relate to subdivision and on-site sewage management. Sections 23 and 5 of the 
Muswellbrook DCP provide controls relevant to on-site sewage management systems and the 
servicing of subdivisions. The proponent should consider and address these requirements in 
any information accompanying a development application for the subdivision of the land. In 
particular it is observed that Clause 5.4.9 (iii) of the Subdivision Section of the DCP requires 
that where available connection to reticulated sewage will be required for subdivisions. To 
address this requirement the proponent must consider the availability of reticulated sewage to 
service the development and provide detailed justification as to why it is not viable to service 
the development through the extension of the reticulated sewage service. When addressing 
this requirement it is also recommended that the proponent consider and provide information 
relating to the feasibility of partially service any subdivision with reticulated sewage. Previous 
discussions with the proponent suggested that the viability of reticulated sewage was 
influenced by the requirement for a pump station to be constructed to service land on the 
lower portion of the site. This pump station is not required to provide service to the majority of 
lots in the north-western portion of the site. The servicing of these lots by reticulated sewage 
should be considered as it may be a more viable solution, potentially economically effective 
and would reduce environmental risk associated with the development and the potential for 
adverse community outcomes.      

 Strategic context – Council is required to assess a development application against the 
relevant heads of consideration under Section 4.15 of the Environmental Planning and 
Assessment Act 1979. This requires assessment of relevant measurable assessment criteria 
as well as environmental impacts and public interest. In considering such matters Council 
may consider the strategic implications for the locality of the endorsement of a new large lot 
residential subdivision reliant on on-site sewage management systems. Where Council 
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endorses a large lot residential subdivision reliant on on-site sewage management systems 
its decision has the potential to establish a precedent that may be used by developers in the 
future to substantiate the adequacy of un-sewered large lot residential subdivisions and 
increase the risk of failing systems to cause adverse environmental outcomes resulting in 
political pressure for Council to extend its reticulated sewage network to service the locality at 
a cost to ratepayers. The proponent should be mindful of these issues when preparing their 
development application, conclusively demonstrate the long term adequacy of the proposed 
waste water management servicing strategy and where possible outline any unique 
circumstances or considerations for the subdivision which may substantiate why Council 
should consider the use of on-site sewage management systems specifically for this 
development.  

OPTIONS 
Council endorse the recommendation or propose an alternate recommendation  
 
The proponent’s request is based on the cost of providing reticulated sewage service to lots that have a 
minimum size of 4000m2.  The proponent has a preference for larger rather than smaller lots, however, 
allowing a variation to the minimum lots size, down to 2500m2, would retain a large lot residential 
character but may make provision of reticulated sewage a financially viable option. 

FINANCIAL IMPLICATIONS 
This item relates to the preparation of a development application only. No development application has 
been lodged with Council.  Accordingly, this item has no financial Implications for Council . 

LEGAL AND POLICY IMPLICATIONS 
The Committee or Council cannot prejudge any prospective development application for the subdivision 
of the site. This report has been prepared to enable the Development Assessment Committee to 
consider and provide the proponent with advice relating to the sewage servicing arrangement when 
preparing a development application for the subdivision of the land. to seek input on advice back to the 
proponent 
Should an application be lodged for the subdivision of the land reliant on on-site sewage or reticulated 
sewage management Council must assess that application on its merits.  

CONCLUSION 
It is recommended that the Committee note the information contained in this report, the matters which 
should be considered with any development application for the subdivision of the land reliant on 
servicing via on-site sewage management systems.  
The resolution adopted by the Committee will be communicated to the proponent for their information 
when preparing any development application for the site.   
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5.3 REVIEW OF RIVERS AND DRAINAGE CHANNELS POLICY - 
DISCUSSION PAPER 

Attachments: A. Review of Rivers and Drainage Channels Policy Discussion 
Paper   

Responsible Officer: Carolyn O'Brien - Acting Director - Planning & Community Services  
Author: Sharon Pope - Assistant Director - Planning & Community Services  

Community Plan Issue: Our community's infrastructure is planned well, is safe and reliable 
and provides required levels of service 

Community Plan Goal: Facilitate investment in high quality community infrastructure 
necessary to a regional centre. 

Community Plan Strategy: Deliver timely, quality professional development engineering and 
assessment.        

 

 

PURPOSE 
Staff have commenced work on a discussion paper to review the Rivers and Drainage Channels Policy, 
which in turn will allow identification of matters that need to be included in Muswellbrook DCP 2009.  
This report has been prepared to seek Committee input to ensure the discussion paper has adequately 
identified the outcomes and issues that the revised Policy should address. 
 

OFFICER’S RECOMMENDATION 
The Committee note the draft discussion paper and provide feedback on the identified outcomes 
and issues. 
 

Moved: _____________________________ Seconded: _______________________________ 

BACKGROUND 
Council adopted the Rivers and Drainage Channels Policy (R25/1) on 9 November 2015.  The Policy is 
intended to apply to any development in the urbanised area of the Shire, where that development 
impacts upon, adjoins or crosses rivers and urban drainage systems. 
The Policy is relatively generic and could be revised to be more placed based, identifying specific 
requirements for sections of the different waterways in the urban area, so that Council staff and 
proponents of development have more certainty and clarity on requirements.  Council has resolved that 
the Committee participate in the review of the Policy and identify matters that should be inserted into 
Muswellbrook DCP 2009 to improve management of urban drainage systems. 

CONSULTATION 
The purpose of this discussion paper is to commence the consultation and collaboration process.  The 
draft discussion paper is still incomplete, however it is timely to seek input from the Committee to ensure 
the relevant outcomes and issues have been captured as part of the review of the Rivers and Drainage 
Channel Policy. 

CONSULTATION WITH COUNCILLOR SPOKESPERSON 
This discussion paper forms the first part of the consultation process of the review of the Rivers and 
Drainage Channels Policy. 



DEVELOPMENT ASSESSMENT COMMITTEE AGENDA 8 OCTOBER 2018 

Page 97 

REPORT 
A copy of the draft discussion paper is provided in Attachment A.  The draft discussion paper currently 
identifies a number of outcomes Council is seeking to achieve by having a Policy on Rivers and 
Drainage Channels, and issues that have arisen with implementation of the current Policy.  Staff are 
seeking feedback on these identified outcomes and issues.  
The draft Discussion Paper is still in a working draft format as a collaborative approach is desirable when 
working on strategic land use and policy matters, seeking input early, and frequently, will ensure the final 
discussion paper is concise and focussed on the correct matters.  

OPTIONS 
The Committee may: 

1. Discuss and provide feedback on the draft Discussion Paper to staff.  This is the preferred option. 
2. Decline to provide feedback and request staff to complete the draft Discussion Paper and report 

back for feedback to the Committee;  
3. Resolve to not proceed any further on this review or the identification of amendments to the DCP. 

CONCLUSION 
A clear understanding of the outcomes to be delivered and issues to be managed in the revised Rivers 
and Drainage Channels Policy will ensure staff resources are focussed on delivering solutions that are 
relevant and practical. 

SOCIAL IMPLICATIONS 
Nil at this stage 

FINANCIAL IMPLICATIONS 
Nil at this stage 

POLICY IMPLICATIONS 
Nil at this stage 

STATUTORY IMPLICATIONS 
Nil at this stage 

LEGAL IMPLICATIONS 
Nil at this stage 

OPERATIONAL PLAN IMPLICATIONS 
24.2.2 Implement policy framework management. 

RISK MANAGEMENT IMPLICATIONS 
Risk will be reduced by a Rivers and Drainage Channels policy that systematically applies good 
governance principles to the management of Rivers and Drainage Channels. 

 



Item 5.3 - Attachment A Review of Rivers and Drainage Channels Policy Discussion Paper 
 

 

Attachment A Page 98 
 

Review of Rivers and Drainage Channels Policy Discussion Paper 

Outcomes identified by Councillors 

1) Ensure new development in urban areas that is near waterways and drainage corridors, does 
not increase drainage and flooding hazards; and 

2) Makes provision for ongoing maintenance of flow capacity of urban waterways and drainage 
channels; and 

3) If practical, works in channels are to maintain or return waterways to a natural profile and state 
for improved amenity and water quality. 

 

Issues 

New development is not common in already developed urban areas, relying on new development 
only is unlikely to provide an effective solution.  Council has a number of tools available that can be 
explored. 

Exempt and Complying development, and human nature, means Council needs eyes on the ground 
to ensure drains and waterways are not being intentionally or unintentionally blocked.  Then there is 
incremental siltation which can mean drains are blocked and not fully operational when storm 
occurs – if Council isn’t going to remove silt, we will need to advise land owners that they need to 
remove silt. 

The current Policy doesn’t really provide the clarity and certainty that staff and the proponents of 
new development need, to allow accurate and timely advice, or the preparation of well-planned 
proposals. 

Background 

Council adopted the Rivers and Drainage Channels Policy (R25/1) on 9 November 2015.  The Policy 
claims to apply to any development in the urbanised area of the Shire, where that development 
impacts upon, adjoins or crosses rivers and urban drainage systems.  This means that even minor 
development applications, for example to paint buildings (as they are heritage listed) or erect signs, 
would, under the policy, trigger the need for the landowner to do works in the nearby drainage 
channel and create an easement of the drainage channel.  This would not satisfy the ‘planning 
purpose’ test under the EP&A Act. 

As a consequence, some aspects of the policy require legal review to ensure that it meets relevant 
legislative requirements.   

The Policy is relatively generic and could be revised to be more placed based, identifying specific 
requirements for sections of the different waterways in the urban area, so that Council staff and 
proponents of development have more certainty and clarity on requirements.   
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Drainage and flooding issues are known to occur in the Muswellbrook Golf Course, Possum Gully, 
Wilkinson Street and St Heliers Street catchments.  Are there more? 

Similar drainage channel bank profiles and reinforcement works can be seen in these catchments.  
There is a possibility that the Council of the time had a drainage improvement program in place and 
undertook the works (could have been a post WWII employment program for instance).  This needs 
to be investigated further, as if the works were done by Council, s59A of the Local Government Act 
may have been triggered. 

Principles 

In reviewing the Policy it would be ideal to identify specific, placed based requirements.  The Policy 
currently requires applicants to engage consultants to complete various studies – in practice these 
consultants will contact staff for an indication of outcomes that need to be achieved and the Policy is 
not clear on what these are.  Principles that we may wish to include are: 

1. Works in a watercourse and/or creation of an easement will be required when: 

• New development involves the subdivision of the land; 

• New development will increase the impervious are on a site to more than 40% of the 
site area; 

• New development will require modification to the waterway; or 

• A landowner voluntarily wants to make changes to the waterway 

 

2. Works (e.g. piping, weed species removal and planting with riparian vegetation etc.) will be 
required where Council has completed a design for the final stormwater drainage outcome 
for the catchment 

3. In instances where Council hasn’t completed a design for the final stormwater drainage 
outcome for the catchment, only an easement will be required. 

4. Piped waterways or easements over sections of waterway Council intends to pipe, need to 
be a minimum of 3 metres wide to allow vehicle access. 

5. Easements for waterways that are to maintained in a ‘natural style’ will need to be the width 
of the waterway between the top of banks of the final form of the waterway, plus 3 metres 
on one side of the waterway to allow access for a vehicle.  If this will result in a lot with 
insufficient dimensions to permit development on the lot, Council will purchase the land. 

6. Council will ensure land use in problem catchments is limited to low density/low impervious 
area outcomes. 

7. Council will instigate programs to plant more trees in the public realm in problem 
catchments to slow the time of concentration of stormwater resulting from rain events, and 
to lower water tables in the area. 
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8. As new development is likely y to be uncommon in these developed catchments, Council will 
budget for the implementation of final stormwater drainage outcomes for the identified 
catchment over the next 20 years. 
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Action Plan for Council 

Immediate: 

A) To ensure people are aware of their responsibilities we can note on sec 10.7 planning 
certificates, where land is located on a waterway or drain, that Council has a Policy and that 
the landowner is responsible for ensuring they do not obstruct, block or modify the drain or 
waterway.    We can follow this up with a written notice when Council receives details of a 
change of ownership. 

B) To allow this to occur, we need to update the Rivers and Drainage Channels Policy to be 
location specific and to include maps showing problem creeks/catchments. 

Medium term: 

C) Secure easements over drains and waterways that Council identifies require active 
protection.  Need to fund process of obtaining an easement (and compensation for 
landowners if we cannot negotiate) no need for compensation. 

D) Allocate staff resources to have regular inspections of waterways and drainage assets to 
check for blockages/obstructions, filling or other alterations. 

E) Completed a design for the final stormwater drainage outcome for each problem catchment. 

 

Long term: 

F) Commence a tree planting program in public areas in problem catchments. 

G) Undertaken drainage channel improvement in accordance with final stormwater drainage 
outcomes for each catchment. 
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Background Legislation (work in progress) 

 

Environmental Planning and Assessment Act 1979 

 

7.11   Contribution towards provision or improvement of amenities or services(cf previous s 94) 

(1)  If a consent authority is satisfied that development for which development consent is sought will 
or is likely to require the provision of or increase the demand for public amenities and public services 
within the area, the consent authority may grant the development consent subject to a condition 
requiring: 

(a)  the dedication of land free of cost, or 

(b)  the payment of a monetary contribution, 

or both. 

(2)  A condition referred to in subsection (1) may be imposed only to require a reasonable dedication 
or contribution for the provision, extension or augmentation of the public amenities and public 
services concerned. 

(3)  If: 

(a)  a consent authority has, at any time, whether before or after the date of commencement of this 
Part, provided public amenities or public services within the area in preparation for or to facilitate 
the carrying out of development in the area, and 

(b)  development for which development consent is sought will, if carried out, benefit from the 
provision of those public amenities or public services, 

the consent authority may grant the development consent subject to a condition requiring the 
payment of a monetary contribution towards recoupment of the cost of providing the public 
amenities or public services (being the cost as indexed in accordance with the regulations). 

(4)  A condition referred to in subsection (3) may be imposed only to require a reasonable 
contribution towards recoupment of the cost concerned. 

(5)  The consent authority may accept: 

(a)  the dedication of land in part or full satisfaction of a condition imposed in accordance with 
subsection (3), or 

(b)  the provision of a material public benefit (other than the dedication of land or the payment of a 
monetary contribution) in part or full satisfaction of a condition imposed in accordance with 
subsection (1) or (3). 

7.4   Planning agreements(cf previous s 93F) 
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(1)  A planning agreement is a voluntary agreement or other arrangement under this Division 
between a planning authority (or 2 or more planning authorities) and a person (the developer): 

(a)  who has sought a change to an environmental planning instrument, or 

(b)  who has made, or proposes to make, a development application or application for a complying 
development certificate, or 

(c)  who has entered into an agreement with, or is otherwise associated with, a person to whom 
paragraph (a) or (b) applies, 

under which the developer is required to dedicate land free of cost, pay a monetary contribution, or 
provide any other material public benefit, or any combination of them, to be used for or applied 
towards a public purpose. 

(2)  A public purpose includes (without limitation) any of the following: 

(a)  the provision of (or the recoupment of the cost of providing) public amenities or public services, 

(b)  the provision of (or the recoupment of the cost of providing) affordable housing, 

(c)  the provision of (or the recoupment of the cost of providing) transport or other infrastructure 
relating to land, 

(d)  the funding of recurrent expenditure relating to the provision of public amenities or public 
services, affordable housing or transport or other infrastructure, 

(e)  the monitoring of the planning impacts of development, 

(f)  the conservation or enhancement of the natural environment. 

(3)  A planning agreement must provide for the following: 

(a)  a description of the land to which the agreement applies, 

(b)  a description of: 

(i)  the change to the environmental planning instrument to which the agreement applies, or 

(ii)  the development to which the agreement applies, 

(c)  the nature and extent of the provision to be made by the developer under the agreement, the 
time or times by which the provision is to be made and the manner by which the provision is to be 
made, 

(d)  in the case of development, whether the agreement excludes (wholly or in part) or does not 
exclude the application of section 7.11, 7.12 or 7.24 to the development, 

(e)  if the agreement does not exclude the application of section 7.11 to the development, whether 
benefits under the agreement are or are not to be taken into consideration in determining a 
development contribution under section 7.11, 
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(f)  a mechanism for the resolution of disputes under the agreement, 

(g)  the enforcement of the agreement by a suitable means, such as the provision of a bond or 
guarantee, in the event of a breach of the agreement by the developer. 

(3A)  A planning agreement cannot exclude the application of section 7.11 or 7.12 in respect of 
development unless the consent authority for the development or the Minister is a party to the 
agreement. 

(4)  A provision of a planning agreement in respect of development is not invalid by reason only that 
there is no connection between the development and the object of expenditure of any money 
required to be paid by the provision. 

Note. See section 7.3 (1), which requires money paid under a planning agreement to be applied for 
the purpose for which it was paid within a reasonable time. 

7.7   Circumstances in which planning agreements can or cannot be required to be made(cf previous 
s 93I) 

(1)  A provision of an environmental planning instrument (being a provision made after the 
commencement of this section): 

(a)  that expressly requires a planning agreement to be entered into before a development 
application or application for a complying development certificate can be made, considered or 
determined, or 

(b)  that expressly prevents a development consent from being granted or having effect unless or 
until a planning agreement is entered into, 

has no effect. 

(2)  A consent authority cannot refuse to grant development consent on the ground that a planning 
agreement has not been entered into in relation to the proposed development or that the developer 
has not offered to enter into such an agreement. 

(3)  However, a consent authority can require a planning agreement to be entered into as a 
condition of a development consent, but only if it requires a planning agreement that is in the terms 
of an offer made by the developer in connection with: 

(a)  the development application or application for a complying development certificate, or 

(b)  a change to an environmental planning instrument sought by the developer for the purposes of 
making the development application or application for a complying development certificate, 

or that is in the terms of a commitment made by the proponent in a statement of commitments 
made under Part 3A. 

(4)  In this section, planning agreement includes any agreement (however described) containing 
provisions similar to those that are contained in an agreement referred to in section 7.4. 
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Code SEPP 

Water Management Act 2000 

Local Government Act 1993 

59A   Ownership of water supply, sewerage and stormwater drainage works 

(1)  Subject to this Division, a council is the owner of all works of water supply, sewerage and 
stormwater drainage installed in or on land by the council (whether or not the land is owned by the 
council). 

(2)  A council may operate, repair, replace, maintain, remove, extend, expand, connect, disconnect, 
improve or do any other things that are necessary or appropriate to any of its works to ensure that, 
in the opinion of the council, the works are used in an efficient manner for the purposes for which 
the works were installed. 

(3)  The provisions of this section have effect despite anything contained in section 42 of the Real 
Property Act 1900. 

The Land Acquisition (Just Terms Compensation) Act 1991 

32   New interests in land 

An interest in land (such as an easement) may be acquired by compulsory process under this Act 
even though the interest did not previously exist in relation to the land. 

36   Adverse use of acquired land 

(1)  If a person is using, or proposes to use, land acquired by an authority of the State by compulsory 
process in a manner inconsistent with the public purpose for which the land was acquired, the Land 
and Environment Court may, on the application of that authority, make such order as it thinks fit to 
remedy or restrain that use. 

(2)  Without limiting the powers of the Land and Environment Court under subsection (1), an order 
made under that subsection may: 

(a)  restrain the use of any building, work or land, or 

(b)  require the demolition or removal of any building or work, or 

(c)  require the reinstatement, as far as practicable, of a building, work or land to the condition it 
was in immediately before the relevant use. 

(3)  The Land and Environment Court may, at its discretion, by interlocutory order, restrain the 
continuation of the relevant use of the land pending the determination of an application under 
subsection (1). 

37   Right to compensation if land compulsorily acquired 
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An owner of an interest in land which is divested, extinguished or diminished by an acquisition 
notice is entitled to be paid compensation in accordance with this Part by the authority of the State 
which acquired the land. 

59   Loss attributable to disturbance 

(1)  In this Act: 

loss attributable to disturbance of land means any of the following: 

(a)  legal costs reasonably incurred by the persons entitled to compensation in connection with the 
compulsory acquisition of the land, 

(b)  valuation fees of a qualified valuer reasonably incurred by those persons in connection with the 
compulsory acquisition of the land (but not fees calculated by reference to the value, as assessed by 
the valuer, of the land), 

(c)  financial costs reasonably incurred in connection with the relocation of those persons (including 
legal costs but not including stamp duty or mortgage costs), 

(d)  stamp duty costs reasonably incurred (or that might reasonably be incurred) by those persons in 
connection with the purchase of land for relocation (but not exceeding the amount that would be 
incurred for the purchase of land of equivalent value to the land compulsorily acquired), 

(e)  financial costs reasonably incurred (or that might reasonably be incurred) by those persons in 
connection with the discharge of a mortgage and the execution of a new mortgage resulting from 
the relocation (but not exceeding the amount that would be incurred if the new mortgage secured 
the repayment of the balance owing in respect of the discharged mortgage), 

(f)  any other financial costs reasonably incurred (or that might reasonably be incurred), relating to 
the actual use of the land, as a direct and natural consequence of the acquisition. 

(2)  Subject to the regulations, a reference in this section to a qualified valuer is a reference to a 
person who: 

(a)  has membership of the Australian Valuers Institute (other than associate or student 
membership), or 

(b)  has membership of the Australian Property Institute (other than student or provisional 
membership), acquired in connection with his or her occupation as a valuer, or 

(c)  has membership of the Royal Institution of Chartered Surveyors as a chartered valuer, or 

(d)  is of a class prescribed by the regulations. 

62   Special provision relating to acquisition of easements or rights, tunnels etc 

(1)  If the land compulsorily acquired under this Act consists only of an easement, or right to use 
land, under the surface for the construction and maintenance of works (such as a tunnel, pipe or 
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conduit for the conveyance of water, sewage or electrical cables), compensation is not payable 
except for actual damage done in the construction of the work or caused by the work. 

(2)  If land under the surface is compulsorily acquired under this Act for the purpose of constructing 
a tunnel, compensation is not payable (subject to subsection (1)) unless: 

(a)  the surface of the overlying soil is disturbed, or 

(b)  the support of that surface is destroyed or injuriously affected by the construction of the tunnel, 
or 

(c)  any mines or underground working in or adjacent to the land are thereby rendered unworkable 
or are injuriously affected. 

(3)  If the land compulsorily acquired under this Act consists of or includes an easement or right to 
use the surface of any land for the construction and maintenance of works (such as canals, drainage, 
stormwater channels, electrical cables, openings or ventilators), the easement or right is (unless the 
acquisition notice otherwise provides) taken to include a power, from time to time, to enter the land 
for the purpose of inspection and for carrying out of any additions, renewals or repairs. 
Compensation under this Part is payable accordingly. 

 

Conveyancing Act 1919 

45   Grant of easements etc. by way of use 

(1)  A conveyance of freehold land to the use that any person may have, for an estate or interest not 
exceeding in duration the estate conveyed in the land, any easement, profit à prendre, right, liberty, 
or privilege in, or over, or with respect to that land, or any part thereof, shall operate to vest in 
possession in that person that easement, profit à prendre, right, liberty, or privilege, for the estate 
or interest expressed to be limited to him or her; and the person, and the persons deriving title 
under him or her, shall have, use, and enjoy the same accordingly. 

(2)  This section applies only to conveyances made after the commencement of this Act. 

45A   Reservation of easements etc. in conveyances of land 

(1)  In a conveyance of land a reservation of any easement, profit à prendre, right, liberty, or 
privilege not exceeding in duration the estate conveyed in the land, shall operate without any 
execution of the conveyance by the grantee of the land out of which the reservation is made, or any 
regrant by the grantee, so as to create the easement, profit à prendre, right, liberty, or privilege, and 
so as to vest the same in possession in the person (whether being the grantor or not) for whose 
benefit the reservation is made. 

(2)  This section applies only to reservations made after the commencement of the Conveyancing 
(Amendment) Act 1930. 

88   Requirements for easements and restrictions on use of land 
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(1)  Except to the extent that this Division otherwise provides, an easement expressed to be created 
by an instrument coming into operation after the commencement of the Conveyancing 
(Amendment) Act 1930, and a restriction arising under covenant or otherwise as to the user of any 
land the benefit of which is intended to be annexed to other land, contained in an instrument 
coming into operation after such commencement, shall not be enforceable against a person 
interested in the land claimed to be subject to the easement or restriction, and not being a party to 
its creation unless the instrument clearly indicates: 

(a)  the land to which the benefit of the easement or restriction is appurtenant, 

(b)  the land which is subject to the burden of the easement or restriction: 

Provided that it shall not be necessary to indicate the sites of easements intended to be created in 
respect of existing tunnels, pipes, conduits, wires, or other similar objects which are underground or 
which are within or beneath an existing building otherwise than by indicating on a plan of the land 
traversed by the easement the approximate position of such easement, 

(c)  the persons (if any) having the right to release, vary, or modify the restriction, other than the 
persons having, in the absence of agreement to the contrary, the right by law to release, vary, or 
modify the restriction, and 

(d)  the persons (if any) whose consent to a release, variation, or modification of the easement or 
restriction is stipulated for. 

88BA   Positive covenants for maintenance or repair 

(1)  A covenant may be imposed requiring the maintenance or repair, or the maintenance and repair, 
of land that is the site of an easement or other land that is subject to the burden of the easement (or 
both) by any one or more of the persons from time to time having the benefit or burden of the 
easement. 

(2)  Such a covenant may be imposed: 

(a)  by registration under this Act or the Real Property Act 1900 (as the case may require) of the 
instrument indicating the persons bound by or including the terms of the easement, if the terms of 
the covenant are included in that instrument, or 

(b)  by registration under the Real Property Act 1900 of a memorandum of positive covenant in the 
form approved under that Act that includes the terms of the covenant, if the site of the easement is 
under the provisions of that Act, or 

(c)  by registration under Division 1 of Part 23 of a deed expressed to be made under this section and 
including the terms of the covenant, if the site of the easement is not under the provisions of that 
Act. 

(3)  The instrument including the covenant must clearly indicate the land which is to be maintained 
or repaired, the land to which the benefit of the covenant is appurtenant and the land which is 
subject to the burden of the covenant. If the land is subject to an easement without a dominant 
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tenement created in favour of a prescribed authority (as referred to in section 88A), the instrument 
must indicate the name of the prescribed authority. 

88E   Regulation of use of land not held by a prescribed authority 

(1)  In this section prescribed authority means: 

(a)  the Crown, 

(b)  a public or local authority constituted by an Act, or 

(c)  a corporation prescribed for the purposes of this section. 

(2)  A prescribed authority may, in accordance with this section, impose restrictions on the use of or 
impose public positive covenants on any land not vested in the authority, so that the restriction or 
public positive covenant is enforceable by the authority whether or not the benefit of the restriction 
or public positive covenant is annexed to other land. 

88D   Regulation of use of land held by a prescribed authority 

(1)  In this section: 

prescribed authority means: 

(a)  the Crown, 

(b)  a public or local authority constituted by an Act, or 

(c)  a corporation prescribed for the purposes of this section. 

prescribed land means land vested in a prescribed authority. 

(2)  A prescribed authority may, by an order that: 

(a)  describes the land in a manner enabling it to be identified and specifies, in the case of land under 
the provisions of the Real Property Act 1900, the reference to the folio of the Register kept under 
that Act, or the registered dealing under that Act, that evidences the title to that land, 

(b)  specifies the particulars of the restrictions or public positive covenants, and 

(c)  specifies the prescribed authority in which the land is vested, 

impose restrictions on the use of or impose public positive covenants on any prescribed land vested 
in it. 

88I   Transfer of land to prescribed authority 

(1)  Where a person has contravened, whether by act or omission, a public positive covenant 
imposed on land under section 88D or 88E, the prescribed authority entitled to enforce the covenant 
may apply to the Court for an order that the land be conveyed or transferred to the authority. 
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(2)  Notice of the application shall be served on the person by the prescribed authority, and 
otherwise the application shall be made, in accordance with rules of Court. 

(3)  An order may be made under this section only where the Court is satisfied: 

(a)  that, because of the contravention by the person or for any other reason, the continued holding 
of the land by the person is reasonably likely to endanger the health or safety of the public, 

(b)  that there is no reasonable likelihood of the person complying with the obligations imposed by 
the covenant, 

(c)  that the person has previously committed frequent contraventions of restrictive or public 
positive covenants imposed on the land, or 

(d)  that the person has persistently and unreasonably delayed complying with the obligations of any 
public positive covenant imposed on the land, 

or that the order should be made because of any other special circumstances, whether of a like or 
different nature. 

(4)  If the Court makes the order requested, the Court may impose such conditions on the 
conveyance or transfer of the land as the Court thinks fit. 

(5)  Where land is conveyed or transferred to a prescribed authority in accordance with an order 
made under this section, the consideration payable by the authority shall be the value of the land 
reduced by the amount of any outstanding liability of the person to the authority arising out of 
contravention of the public positive covenant. 

(6)  In calculating the value of land for the purposes of subsection (5), any increase in the value of 
the land attributable to: 

(a)  the carrying out of development in contravention of the public positive covenant, or 

(b)  the development which is likely to be carried out on the land in accordance with the covenant, 

shall be disregarded. 

Part 3 Easement to drain water 

Full and free right for the body in whose favour this easement is created, and every person 
authorised by it, from time to time and at all times to drain water (whether rain, storm, spring, 
soakage, or seepage water) in any quantities across and through the land herein indicated as the 
servient tenement, together with the right to use, for the purposes of the easement, any line of 
pipes already laid within the servient tenement for the purpose of draining water or any pipe or 
pipes in replacement or in substitution therefor and where no such line of pipes exists, to lay, place 
and maintain a line of pipes of sufficient internal diameter beneath or upon the surface of the 
servient tenement and together with the right for the body in whose favour this easement is created 
and every person authorised by it, with any tools, implements, or machinery, necessary for the 
purpose, to enter upon the servient tenement and to remain there for any reasonable time for the 
purpose of laying, inspecting, cleansing, repairing, maintaining, or renewing such pipe line or any 
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part thereof and for any of the aforesaid purposes to open the soil of the servient tenement to such 
extent as may be necessary provided that the body in whose favour this easement is created and the 
persons authorised by it will take all reasonable precautions to ensure as little disturbance as 
possible to the surface of the servient tenement and will restore that surface as nearly as practicable 
to its original condition. 

Roads Act 1993 

91   Adjoining landowner to provide support for public road 

(1)  The duty of care in relation to support for land as referred to in section 177 of the Conveyancing 
Act 1919 applies in relation to land on which a public road is situated and land adjoining that land as 
if the land on which the public road is situated were private land and the appropriate roads authority 
were the owner of that land. 

94   Roads authority may carry out drainage work across land adjoining public road etc 

(1)  A roads authority may, for the purpose of draining or protecting a public road, carry out drainage 
work in or on any land in the vicinity of the road. 

(3)  The roads authority must pay compensation to the owner of the land for any loss or damage 
arising from the exercise of any power under this section. 

96   Fences and floodgates 

(1)  For the purpose of preventing obstruction to the free flow of surface drainage from a public 
road, or to the free flow of a watercourse that crosses a public road, the appropriate roads authority 
may direct the occupier of any land in the vicinity of the public road: 

(a)  to alter a fence (including a rabbit proof fence) on the land, or 

(b)  to provide floodgates in any such fence, or 

(c)  to repair any such fence or floodgates. 

164   Power of entry 

(1)  For the purposes of this Act, an authorised officer may enter any land. 

(2)  Except in emergencies, the power of entry may be exercised only during daylight hours. 

177   Power to acquire land generally 

(1)  The Minister, RMS or a council may acquire land for any of the purposes of this Act. 

 

Protection of the Environment Operations Act 1997. 
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5.4 OUTSTANDING DEVELOPMENT APPLICATIONS REPORT 

Attachments: A. Outstanding Development Applications 4 October 2018   
Responsible Officer: Carolyn O'Brien - Acting Director - Planning & Community Services  
Author: Hamish McTaggart - Senior Development Planner  

Community Plan Issue: Support initiatives which reduce the community's impact on the 
environment 

Community Plan Goal: Require all development proposals to avoid and mitigate against 
potential environmental impacts and facilitate improved 
environmental outcomes where possible. 

Community Plan Strategy: Require all development proposals to avoid and mitigate against 
potential environmental impacts and facilitate improved 
environmental outcomes where possible.        

 

 

PURPOSE 
 

OFFICER’S RECOMMENDATION 
The Committee note the undetermined Development Applications listed in Attachment A and the 
status of their assessment.   
 

Moved: _____________________________ Seconded: _______________________________ 

STATUTORY IMPLICATIONS 
Under the provisions of the Environmental Planning and Assessment Regulation 2000 Council has a 
statutory obligation to assess: 
General development applications within 40 days (excluding stop the clock days) of their receipt; and 
The following types of development applications within 60 days (excluding stop the clock days) of their 
receipt: 

(i) Designated development,  
(ii) Integrated development, 
(iii) Development for which the concurrence of a concurrence authority is required, and 
(iv) A development application accompanied by a biodiversity development assessment.   
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6 DATE OF NEXT MEETING 
 15 October 2018  

7 CLOSURE 
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