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Order of Business 

ITEM  SUBJECT PAGE NO 

10 ENVIRONMENTAL SERVICES 3 

10.5 DA 116/2018 - DWELLING HOUSE AND ANCILLARY DEVELOPMENT 
(GARAGE, SWIMMING POOL, TENNIS COURT AND PERGOLA) - 
3679 BYLONG VALLEY WAY, BAERAMI 3 

12 CORPORATE AND COMMUNITY SERVICES 95 

12.6 AQUATIC CENTRE OPERATIONAL BUDGET 95 

12.7 MY COMMUNITY PROJECTS PROPOSALS 105 

18 ADJOURNMENT INTO CLOSED COUNCIL 109 

19.6 REQUEST TO INCREASE THE 18-19 BUDGET FOR LEGAL FEES 
Item 19.6 is classified CONFIDENTIAL under the provisions of Section10A(2)(g) of the 
local government act 1993, as it deals with advice concerning litigation, or advice as 
comprises a discussion of this matter, that would otherwise be privileged from 
production in legal proceedings on the ground of legal professional privilege, and 
Council considers that discussion of the matter in an open meeting would be, on 
balance, contrary to the public interest. 
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10 ENVIRONMENTAL SERVICES 

10.5 DA 116/2018 - DWELLING HOUSE AND ANCILLARY DEVELOPMENT 
(GARAGE, SWIMMING POOL, TENNIS COURT AND PERGOLA) - 3679 
BYLONG VALLEY WAY, BAERAMI 

Attachments: A. DA 116/2018 Section 4.15 Assessment  

B. DA 116/2018 Recommended Conditions of Consent  

C. DA 116/2018 Proposed Plans  

D. DA 116/2018 Bushfire Threat Assessment   

Responsible Officer: Carolyn O'Brien - Acting Director - Environment & Community 
Services  

Author: Atef Kazi - Project Planner  

Community Plan Issue: Support Job Growth 
Community Plan Goal: Facilitate the expansion of and establishment of new industries and 

business. 
Community Plan Strategy: Provide advice in relation to strategic land use planning and 

development control and assessment to support the work of the 
Economic Development and Innovation function.        

 

 

PURPOSE 

This report has been prepared to inform the Committee in determining Development Application (DA) 
116/2018. This Development Application has been assessed by Council Officers and a copy of the 
Section 4.15 Assessment Report and recommended conditions of Consent are attached for Council’s 
information. 

Delegations issued to the General Manager include a limitation on the General Manager’s determining 
matters under the Environmental Planning and Assessment Act 1979 as follows: 

  (iii) [determine matters] which are for, or in any way related to; 

   (f) works alongside or adjoining any waterway 

A waterway identified as Hawkers Gully within the Goulbourn River catchment.  

The development application was reported to the Development Assessment Committee’s 8 April 2019 
but was deferred to this Council Meeting for a decision to allow for the inclusion of an additional condition 
relating to the provision of legal and practically access to the site. A condition related to this matter has 
been included in the recommended conditions of consent.  

This report has been prepared to inform Council in its assessment and determination of the development 
application.  

 

RECOMMENDATION 

That Development Application No. 116/2018, involving the erection of a dwelling house and 
ancillary development (garage, swimming pool, tennis court and pergola) at, Lot 8 & 109 DP 
755437 known as 3679 Bylong Valley Way, Baerami, be approved subject to the recommended  
conditions contained in Appendix B.  
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Moved: _____________________________ Seconded: _______________________________ 

DESCRIPTION OF THE PROPOSED DEVELOPMENT 

The proposed development relates to 3679 Bylong Valley Way, Kerrabee. The property description for 
the site is Lot 8 & 109 DP 755437.  

The subject site in relation to this development application is currently vacant. A search of Council’s 
records system did not identify any other development applications recently lodged in relation to the 
land.  

An aerial image that identifies the properties subject to this development application has been included 
below. 

There is no dwelling currently located on either of the lots subject to this development application and the 
area of the lots concerned comfortably exceeds the 80ha minimum lot size relevant to the land under the 
Muswellbrook LEP 2009. The lots subject to this development application have a combined area of 
approximately 361.4ha.  

The land subject to this development application is identified as bushfire prone land by Council’s bushfire 
mapping information.  

The proposed development involves the construction of a dwelling, shed tennis court and pool in the 
immediate vicinity of the boundary between Lots 109 and 8 DP 755437. The majority of the development 
would be located on Lot 109 with the pool and associated buildings being located on Lot 8.  

The image below illustrates the dwelling and associated structures proposed under this development 
application.  

 

 

 

 

ASSESSMENT SUMMARY 

Council Officers have assessed the development application under the relevant heads of consideration 
under Section 4.15 of the Environmental Planning and Assessment Act 1979. A copy of the Section 4.15 
Assessment is provided in Attachment A. The result of the assessment is that Council Officers 
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recommend that development consent be granted to the proposed development subject to 
recommended conditions of consent. The recommended conditions of consent are provided in 
Attachment B.  

Key considerations and findings of the section 4.15 assessment include: 
The proposed development is in accordance with relevant provisions of the Muswellbrook 

Local Environmental Plan (LEP) 2009.  
The proposed development has been considered against the dwelling entitlement provisions 

prescribed by Clause 7.3 of the Muswellbrook LEP 2009.  Council Officers are satisfied that 
the land subject to this development application has a dwelling entitlement pursuant to this 
Clause due to the subjects lots being lots created before the commencement of the 
Muswellbrook LEP 2009 with an area that exceeds the 80ha minimum lot size prescribed to 
the land of 80ha. The Lots subject to this development application have a total combined area 
of approximately 361.4ha.   

The proposed development was considered against the provisions of relevant State 
Environmental Planning Policies (SEPP’s) and there are no inconsistencies which would 
prevent Council from granting development consent to the proposed development.  

The proposed development was considered against the requirements of the Muswellbrook 
Development Control Plan (DCP) and is in accordance with the requirements of the DCP.  

The assessment considered the environmental impacts that may result from the proposed 
development. It was found that the proposed development was unlikely to have any adverse 
environmental impacts that would prevent Council from granting development consent to this 
development application.  

 

COMMUNITY CONSULTATION 

Surrounding properties were notified of the development proposal between 9 January 2019 and 24 
January 2019. A notice was also placed in the local newspaper, the Hunter Valley News, at the 
commencement of the notification period. 

No submissions were received from the public in relation to the proposed development.  the notification 
period.   

OPTIONS 

Council may: 

(A) Grant development consent to the proposed development subject to the recommended 
conditions of consent, 

(B) Grant development consent to the proposed development unconditionally or subject to 
amended conditions of consent, or 

(C) Refuse development consent to the proposed development and nominate reasons for 
refusal. 

LEGAL IMPLICATIONS 

Where the applicant is dissatisfied with the determination of the development application they have an 
opportunity under the provisions of the Environmental Planning and Assessment Act 1979 to appeal that 
determination at the Land and Environment Court.  

CONCLUSION 

DA 116/2018 has been reported to Council as it involves the development of a parcel of land that 
encompasses a waterway. Therefore, the determination of this development application is outside the 
function delegated to Council Officers by Council. This application was reported to the Development 
Assessment Committee for determination who have referred the matter to Council for determination.   

Council Officers have completed a Section 4.15 Assessment in relation to the proposed development. 
The Section 4.15 Assessment recommends that Council grant development consent to DA 116/2018 
subject to conditions of consent outlined in Attachment B.  
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DEVELOPMENT ASSESSMENT REPORT 

 
 

 
 
 

ADDRESS: LOT: 8 DP: 755437, LOT: 109 DP: 755437 
Bylong Valley Way BAERAMI 

  

APPLICATION No: 116/2018 

  

PROPOSAL: Dwelling House and Ancillary Development (Garage, Swimming Pool, 
Tennis Court and Pergola) 

  

OWNER: Kerrabee Park Pty Ltd 

  

APPLICANT: Mr D Beak & Mrs P Beak 
C/- Michael Bell Architects Pty Ltd 
C3/372-428 Wattle Street 
ULTIMO NSW  2007 

  

AUTHOR: Mr A Kazi 

  

REVIEWED BY: Mr H McTaggart 

  

DATE LODGED: 20 December 2018 

  

DATE OF REPORT: 18 March 2019 

 
  
 
  
 
 

 
 SUMMARY 
 
 
SUBMISSIONS:    Nil  
  
RECOMMENDATION:   Approval subject to conditions
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1.0 SITE AND LOCALITY DESCRIPTION  
The address of the land subject is 3679 Bylong Valley Way, Baerami.  
 
The properties subject to this development application are formally identified as Lots 8 & 109 
in DP 755437.  
 
These lots are held in the same ownership as a number of adjoining properties which form 
part of a larger rural holding.  
 
Legal vehicle access to the site is available from Bylong Valley Way. Lot 8 DP 755437 
adjoins the Bylong Valley Way Road Reserve. However, there is no formed road in the road 
reserve adjacent the site. Although the Bylong Valley Way road pavement does not extend 
to the site practical access is available to the site via an internal property access track that 
traverses other land in the same ownership and connects with the Bylong Valley Way Road 
north of the site. Accordingly, the subject land is considered to have both legal and practical 
access to Bylong Valley Way.         
 
The dwelling and associated structures proposed under this application would be 
constructed in the vicinity of the boundary of the two lots, with the majority of the 
development constructed on Lot 109 and a pool landscaping and minor structures located on 
Lot 8.  
  
There is no dwelling currently located on either of the lots subject to this development 
application. However, based on aerial images of the larger property holding, it is understood 
that a dwelling is located on property north of the site held in the same ownership and 
managed as part of the same agricultural holding (Lot 31 DP 755437).  
 
The land that this development application relates to has a total area of approximately 
361.4ha and is identified as bushfire prone by Council’s Bushfire Information Mapping.  
 
The part of the site on which the proposed dwelling and associated structures is proposed 
has a gentle slope toward the east.  
 
The Hawkers Gully waterway, which feeds the Kerabee Arm catchment, traverses the 
property.  

 



Item 10.5 - Attachment A DA 116/2018 Section 4.15 Assessment 
 

 

Attachment A Page 9 
 

 
2.0 DESCRIPTION OF PROPOSAL  
 
The proposed development involves the erection of a four (4) bedroom, single storey 
dwelling, a pool, tennis court, shed, and carport.  
 
As referenced above the proposed development would be situated in the vicinity of the 
property boundary between Lot 109 and Lot 8. The development would predominately be 
situated on Lot 109 with the swimming pool, associated structures and landscaping being 
situated on Lot 8. To ensure that the dwelling and associated structures are located on a 
single title it would be necessary for the two properties to be consolidated into a single Lot as 
part of the development.  
 
The land on which the development is located has a notable slope toward the east as can be 
observed on the contour plans submitted with the development. To support the development 
of the land, cut and fill works would need to be carried out across the site. The depth and 
height of the cut and fill works would vary across the site. These works would be focused 
around the dwelling pad and tennis court. Fill placed around the tennis court would be held 
in place by a 2.250m retaining wall and fill located adjacent the dwelling finished with a 
batter.   
 
The land on which the development is proposed to be located appears to have been 
historically used for extensive agricultural in the form of grazing. When inspecting the site 
Council Officers observed that the proposed development would be located on is generally 
clear of significant established vegetation and this is reflected on the proposed plans and 
site survey.  
 
The image below illustrates the extent of the development proposed and provides an 
indication of the earthworks proposed.   
 

 
 
Referrals 
 
The proposed development did not require referral to any external Government Agencies 
and was referred internally to Council’s Environmental Health Officer. Council’s 
Environmental Health Officer recommended conditions be imposed on any consent, 
regarding the installation and operation of a wood heater proposed as part of the 
development and the on-site sewage management system. These requirements have been 
reviewed and incorporated into conditions of consent.  
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3.0 ASSESSMENT 
This report provides an assessment of the material presented in the Application against the 
relevant State and local planning legislation and policy. 
 
Section 4.15 Matters for Consideration 
 
Section 4.15(1)(a)(i)  The provisions of any Environmental Planning Instrument (EPI) 
 
The following EPIs, DCPs, Codes and Policies are relevant to this Application: 
 
1. Muswellbrook Local Environmental Plan 2009 (MLEP 2009) 
 
Land Use Zone and Permitted Land Use 
 
The development site is zoned E3 Environmental Management and RU1 Primary Production 
under MLEP 2009. The proposed development involves development for the primary 

purpose of a Dwelling House.  
 
Development for the purpose of dwelling houses is permissible with consent under the 
Muswellbrook LEP 2009 land use tabled for E3 Environmental Management and RU1 
Primary Production zoned land. Accordingly, the proposed development is considered to be 
permissible with development consent under the provisions of the Muswellbrook LEP 2009.  
 
Objectives of the E3 Environmental Management Zone 
 
Clause 2.3 of MLEP 2009 requires a consent authority to have due regard to the land use 
objectives of a zone when determining a development application.  
 
The land use zone objectives for the E3 Environmental Management and RU1 Primary 
Production zones are as follows:  
 

•  To protect, manage and restore areas with special ecological, scientific, cultural or 
aesthetic values. 
•  To provide for a limited range of development that does not have an adverse effect 
on those values. 
•  To maintain, or improve in the long term, the ecological values of existing remnant 
vegetation of significance including wooded hilltops, river valley systems, major 
scenic corridors and other local features of scenic attraction. 
•  To limit development that is visually intrusive and ensure compatibility with the 
existing landscape character. 
•  To allow agricultural activities that will not have an adverse impact on the 
environmental and scenic quality of the existing landscape. 
•  To promote ecologically sustainable development. 
•  To ensure that development in this zone on land that adjoins land in the land zoned 
E1 National Parks and Nature Reserves is compatible with the objectives for that 
zone. 

 
Objectives of the RU1 Primary Production Zone 
 

• To encourage sustainable primary industry production by maintaining and enhancing 

the natural resource base. 

• To encourage diversity in primary industry enterprises and systems appropriate for 

the area. 

• To minimise the fragmentation and alienation of resource lands. 

• To minimise conflict between land uses within this zone and land uses within 

adjoining zones. 
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• To protect the agricultural potential of rural land not identified for alternative land 

use, and to minimise the cost to the community of providing, extending and 

maintaining public amenities and services. 

• To maintain the rural landscape character of the land in the long term. 

• To ensure that development for the purpose of extractive industries, underground 

mines (other than surface works associated with underground mines) or open cut 

mines (other than open cut mines from the surface of the flood plain), will not: 
(a)  destroy or impair the agricultural production potential of the land or, in the 
case of underground mining, unreasonably restrict or otherwise affect any 
other development on the surface, or 
(b)  detrimentally affect in any way the quantity, flow and quality of water in 
either subterranean or surface water systems, or 
(c)  visually intrude into its surroundings, except by way of suitable screening. 

• To protect or conserve (or both): 
(a)  soil stability by controlling development in accordance with land 
capability, and 
(b)  trees and other vegetation, and 
(c)  water resources, water quality and wetland areas, and their catchments 
and buffer areas, and 
(d)  valuable deposits of minerals and extractive materials by restricting 
development that would compromise the efficient extraction of those deposits. 

 
The proposed development would not alter use of the majority of the property or the capacity 
for rural zoned land to be used for agricultural purposes, or impact on the ecological qualities 
of E3 zoned land. Accordingly, the proposed development is considered to be compatible 
with the requirements of the relevant land use zone objectives and the requirements of this 
clause.   
 
Relevant Clauses applicable under the Muswellbrook Local Environmental Plan 2009 
 
Part 1 Preliminary  

Part 2 Permitted or prohibited 
development 

 

2.3 Zone objectives and Land 
Use Table 

The land uses which are permissible with consent are listed under the land use 
table of the MLEP 2009.  
The proposed development is permissible with consent within both E3 
Environmental Management and RU1 Primary production zones under the land 
use table of the MLEP 2009.complies 

Part 3 Exempt and complying 
development 

 

Part 4 Principal development 
standards 

 

4.3 Height of buildings MLEP 2009 specifies a maximum building height of 12m in relation to the land. 
The proposal does not involve building works over 10m which is compliant with 
this part of the MLEP 2009. Complies  

4.4 Floor space ratio MLEP 2009 does not specify any floor space requirements for the subject site. 
This complies with the LEP. Not Relevant 

Part 5 Miscellaneous 
provisions 

 

Part 6 Urban release areas  

Part 7 Additional local 
provisions 

 

7.1 Terrestrial biodiversity The objectives of this clause are in regards to the protection, maintenance and 
improvement of the diversity of landscapes including: the biological diversity of 
native fauna and flora, ecological continued existence and recovery of 
threatened species and habitats. This applies to land which is identified as 
“Biodiversity” on the Terrestrial Biodiversity Map.  
 
The subject site is not identified as ‘biodiversity’ by Council’s Biodiversity 
Mapping. Hence this part of the MLEP 2009 is not applicable to this assessment. 
Not relevant  
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7.5 Erection of dwelling houses 
on land in certain rural and 
environmental protection 
zones 

This Clause of the Muswellbrook LEP 2009 restricts development for the 
purpose of dwelling house on land zoned RU1 Primary Production and E3 
Environmental Management.  
 
The land subject to this development application is zoned a mixture of RU1 
Primary Production and E3 Environmental Management and therefore the 
provisions of this Clause are relevant to the assessment of the proposed 
dwelling house. 
 
Under this clause development for the purpose of a dwelling is restricted unless 
the lot which relates to the development application meets one of the following 
criteria:  
 

[the lot is] 

a) a lot created in accordance with clause 4.1, or 

b) a lot created before this Plan commenced and on which the 

erection of a dwelling house was permissible immediately before 

that commencement, or 

c) a lot created before this Plan commenced that is at least the 

minimum lot size specified for that lot by the Lot Size Map, or 

d) a lot for which subdivision approval was granted before this Plan 

commenced and on which the erection of a dwelling house would 

have been permissible immediately before that commencement, 

or 

e) an existing holding. 
 
In relation to the above Council Officers are satisfied that the land subject to this 
application would comply with the provisions of (c) which relate to the erection of 
a dwelling. The lots subject to this development application were created prior to 
the commencement of the Muswellbrook LEP 2009, while under the LEP the 
land is affected by a minimum lot size of 80ha.  
 
Lot 109 (the property on which the bulk of the development is proposed has an 
area of approximately 344ha which comfortably exceeds the 80ha minimum lot 
size.  While the combined area of Lot 109 and Lot 8 is approximately 361ha.  
 
In accordance with the above Council Officers are satisfied that the erection of a 
dwelling house on the land subject to this development application as this 
application relates to the erection of a dwelling on land created before the plan 
commenced with a total area that exceeds the 80ha minimum lot size. Complies   

 

7.6 Earthworks This Objective of this Clause is as follows : 
 
‘to ensure that earthworks for which development consent is required will not 
have a detrimental impact on environmental functions and processes, 
neighbouring uses, cultural or heritage items or features of the surrounding land’.  
 
While the clause also establishes a number of matters that a consent authority is 
required to consider prior to granting consent to a development application 
involving earthworks.  
 
These matters for consideration are as follows:  
 
 

a) the likely disruption of, or any detrimental effect on, existing drainage 

patterns and soil stability in the locality, 

b) the effect of the proposed development on the likely future use or 

redevelopment of the land, 

c) the quality of the fill or of the soil to be excavated, or both, 

d) the effect of the proposed development on the existing and likely 

amenity of adjoining properties, 

e) the source of any fill material or the destination of any excavated 

material, 

f) the likelihood of disturbing relics, 

g) the proximity to and potential for adverse impacts on any watercourse, 

drinking water catchment or environmentally sensitive area. 
 

https://www.legislation.nsw.gov.au/#/view/EPI/2009/129/maps
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Council Officers have considered the matters for consideration prescribed by this 
clause as they relate to the proposed development and the Clause objective.  
 
Council Officers have observed that the proposed development would involve 
the carrying out of notable earthworks to shape the land below and around the 
footprint of the development. These earthworks would exceed Council’s DCP 
development standards for the carrying out of cut and fill, however when the 
scope of the earthworks are considered in context with the rural attributes of the 
site and adjoining landscape Officers are satisfied that the earthworks would not 
contravene the LEP requirements relating to soil disturbance, drainage patterns 
or the amenity of the locality. With regard to the possibility of the works 
disturbing relics or items of cultural significance Council Officers have observed 
that the site of the proposed development has been heavily disturbed through its 
use for agricultural grasing. outcome of its agricultural use. In the outcome that 
items of cultural significance are identified through the carrying out of works the 
person carrying out the works would have a legislated obligation to report any 
material disturbed to the Office of Environment and Heritage. This obligation will 
be re-enforced with a condition of consent should this application be approved.  
 
Complies  

 
  

 
 
2. State Environmental Planning Policy No. 55 – Remediation of Land 
 
The land subject to this development application is vacant. It is understood that the land has 
been used over time for extensive agriculture.  
 
Council Officers are unaware of any activities which have carried out on the site likely to 
have caused the contamination of the land. No visual evidence of any contamination was 
observed by Council Officers during an inspection of the site.  
 
It is therefore considered that the subject site is unlikely to be affected by contamination 
requiring remediation in accordance with the SEPP. The proposed development may 
therefore proceed without the need to further consider the provisions of this SEPP.  
 
3. State Environmental Planning Policy (Primary Production and Rural 
Development) 2019 
 
The objective of the relatable clause under this SEPP is ‘to minimise potential land use 
conflict between existing and proposed development on land in the zones under a relevant 
EPI that are equivalent to the rural, residential or environment protection zones concerned 
(particularly between residential land uses and other rural land uses)’. Pursuant to schedule 
4, part 2 of SEPP (Primary Production and Rural Development) 2019, it is considered that 
the proposed development is consistent with adjoining rural land uses and will not 
significantly diminish the agricultural potential of the subject land. 
 
4. State Environmental Planning Policy No. 44 – Koala Habitat Protection 
 

This SEPP is a relevant consideration for all development applications where the land 
subject to that development application and any adjoining land in the same ownership has 
an area greater than 1 hectare.  
 
The area of the site subject to this development application exceeds 1 hectare. Accordingly, 
the provisions of the SEPP are relevant to the assessment of the proposed development.   
 
The proposed development would be located in a cleared area which is predominately used 
for grazing. The proposed development would not disturb or cause for the removal of any 
koala feed trees.  Council Officers are satisfied that the land subject to this application is 
unlikely to comprise a potential koala habitat and that the proposed development does not 
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require further consideration against the provisions relating to land that is a core koala 
habitat.  
 
 
Section 4.15(1)(a)(ii)  the provisions of any draft EPI. 
 
There are no draft EPIs relevant to the subject Application. 
 
Section 4.15(1)(a)(iii)  the provisions of any development control plan 
 
Section 3 – Site Analysis 
It is considered that the documentation provided with the Development Application satisfies 
the provisions of Section 3 of the Muswellbrook DCP. 
 
Section 4 – Notification 
In accordance with the provisions of Section 4 of the Muswellbrook DCP 2009, the 

Application was notified for a period of not less than fourteen days from 9 January 2019 to 
24 January 2019. A notice was also placed in the local newspaper, the Hunter Valley News, 
at the commencement of the notification period.  
 
No submissions were received during the notification period.  
 
Section 8 – Rural and Environmental Zone development 
 

 Comments 

8.1 Introduction  

8.2 Built Form  

8.2.1 Scenic Protection and Building Location The controls of this part of the MDCP 2009 state the 
following; The roofline of the building must not 
protrude above natural ridge or tree lines when 
viewed from public areas and public roads; 
substantial remnant vegetation is protected; 
outbuildings are to be located in proximity and to the 
rear of the main dwelling house; the dwelling house 
site is suitable for construction and free from 
contamination, flooding and bushfire risk; the privacy 
and views of neighbouring houses are reasonably 
retained.  
 
(i) The proposed development does not involve works 
which would protrude above the natural ridge or tree 
lines and would not be viewable from public areas or 
public roads due to its locality within the subject site. 
(ii) Substantial remnant vegetation would not be 
disturbed by the proposed development. 
(iii) There are no outbuildings being proposed in the 
proposal.  
(iv) The subject site would be suitable for construction 
and is free from contamination and flooding. The land 
is situated within a bushfire prone area and the 
relevant Level 1 construction standard of AS 3959 – 
1999 is applicable in this instance as the proposal 
would involve the construction of buildings in bush 
fire-prone areas. 
(v) The privacy of the owners and views of the 
neighbouring houses would be minimally affected as 
the proposal would be situated on a large lot well 
setback from neighbouring dwellings and property. 
 
Complies 

8.2.2 Setbacks The relevant setback controls of this part of the 
MDCP 2009 are as follows; buildings are setback a 
minimum of 50m from any public road; buildings are 
not located within 10m of any property boundary; a 
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suitable buffer area is established in the vicinity of 
agricultural operations that may occur on adjoining 
land; separation fencing is provided between 
development land and any adjoining rail corridor.  
 
(i) The proposal would be setback well over 50m from 
any public road.  
(ii) As the Lots subject to this development application 
have been consolidated the proposed development 
would not be located within 10m of any property 
boundary.  
(iii) A suitable buffer area would be established in the 
vicinity of agricultural operations that may occur on 
adjoining land.  
(iv) There is no adjoining rail corridor in relation to the 
subject site.  
(v)  Not applicable.  
 
Complies 

8.2.3 Colours and Materials The applicable controls listed in this part of the MDCP 
2009 are; the use of natural colours, muted and earth 
tones for major areas of the building; the use of 
factory pre-coloured materials with low reflective 
properties, avoiding the extensive use of highly 
reflective glass, highly reflective metal cladding (such 
as Zincalume and white Colorbond) and plastics on 
the exterior of buildings. A condition of consent should 
be included to ensure corrugated sheet cladding used 
in the development is non-reflective in order to comply 
with the requirements of this part. complies 

8.2.4 Car Parking and Access 
Controls: 
(i) Generally access roads to serve specific developments 
provide direct access to a public road under the care and 
control of Council, comprising all weather access for a 
two wheel drive vehicle. 
(ii) Car parking provided on site complies with any 
relevant requirements within section 16 of this DCP, and 
where car parking requirements apply, access roads are 
designed and constructed in accordance with relevant 
AS2890.1 & AUS-PEC requirements relative to the 
projected traffic flows. 
(iii) Entry gateways are set back sufficiently from the front 
boundary to allow vehicles to pull up off the public road 
carriageway. 
(iv) Access directly from a sealed road is to incorporate a 
sealed section between the road seal and the boundary 
alignment to minimise gravel being deposited on the road 
surface. 
(v) Rural property accesses shall be designed to comply 
with Council’s specifications for Rural Property Access. 
(vi) Rural property access is to be designed so that 
stormwater flows do not discharge down the access 
carrying sediment and debris onto Council’s roads. To 
accommodate this requirement the road shall be 
designed to include measures such as mitre drains, pipe 
culverts, causeways, diversion banks, or other similar 
water management devices. 
 

(i) There is an existing access road which provides 
access to a public road to the subject site. The 
proposal does include an access trail which would 
meet the requirements of this control.  
(ii) The proposed car parking spaces for the proposal 
would meet the relevant requirements of section 16. 
Should the proposal be approved the car parking 
spaces would not need to comply with the provisions 
of AS2890.1 as the proposal is for residential 
purpose. As the locality of the subject site is in a 
remote area traffic AUS-PEC requirements would not 
be applicable. 
(iii) The current entry gateway for 3679 Bylong Valley 
Way complies with this control.  
(iv) Access directly from a sealed road does currently 
exist to the boundary alignment of the subject site. 
(v) Should this application be approved, a condition of 
consent should be implemented for property accesses 
to be designed in order to comply with Council’s 
specifications for Rural Property Access. 
(vi) The proposed access way does not involve direct 
correlation to Council roads as there is an existing 
access way which runs onto Lot 109. As the proposed 
access way would be well setback from the nearby 
Council road it is considered that this control would 
not be applicable in this instance.  
Complies 

8.3 Environmental Matters  

8.3.1 Topography The topographical controls which relate to this 
proposal and subject site are as follows; the 
completion of a site evaluation during the assessment 
of development applications to ensure consistency 
with surrounding areas and the existing topography; 
the erection of structures are to utilise materials and 
colours which are relevant to the surrounding rural 
landscape and which protect the visual amenity of the 
area; the consideration of landform relevant issues 
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(such as existing water and drainage relevant to the 
site) during the assessment of the proposed 
developments.  
 
A site evaluation during the assessment process of 
this development application was completed. The 
evaluation found that although there would be 
considerable alterations to the natural topography of 
the subject site, in the context of the locality of the 
proposal there would be minimal implications to 
approving a development of this nature as it would be 
well setback from impeding on the surrounding areas. 
Should the proposal be approved, a condition of 
consent would be implemented to ensure the 
materials and colours utilised are relevant to the 
surrounding rural landscape with regard to the 
protection of the visual amenity of the area. There is 
currently no existing council drainage, water supply or 
reticulated sewage which is accessible on site.  
 
Complies 

8.3.2 Vegetation The relevant required control of this part of the MDCP 
2009 id as follows: identification and control of 
developments which are expected to impact areas of 
remnant vegetation as mapped by Council’s native 
vegetation mapping layer. Significant clearing of 
vegetation would not occur should the proposal be 
approved. This complies with the requirements of this 
part of the MDCP 2009. Complies  

8.3.3 Riparian Buffers Not applicable in this instance as there is no 
waterway located near the subject site. This complies 
with the requirements of this part. Not relevant  

8.3.4 Management of Rivers, Creeks, Streams and 
Drainage 

There are no rivers, creeks or streams which are in 
the vicinity of the proposal and thereby this section of 
the MDCP is not applicable to the subject site. For a 
detailed drainage assessment see section 25. The 
proposal would not have any negative impacts 
towards the management of any rivers, creeks, 
streams or drainage. Thereby the proposed 
development complies with this part of the MDCP 
2009. complies 

8.3.5 Services The requirements of this part of the MDCP 2009 are 
as follows; a suitable area is available for perpetual 
on-site disposal of wastes in accordance with section 
23; an adequate water supply. 
 
The subject site is not located in an area where 
Council services area accessible. A condition of 
consent should be implemented for onsite sewerage 
management system and stormwater drainage to be 
in accordance with Council’s standard requirements. 
An adequate water supply should be conditioned 
through a rainwater tank requirement. This would be 
compliant with the abovementioned controls. 
Complies 

8.4 Frost Control Fans  

 
Section 20 – Erosion and Sediment Control 
 
The relevant controls of this section state that; areas of disturbance 250 m2 to 1000m2 must 
submit Erosion and Sediment Control Plan and a schedule of works with a development 
application; existing vegetation must not be cleared in areas not relevant to direct impact from 
the development; all conditions must be consistent with the Managing Urban Stormwater: Soils 
and Construction manual prepared by Landcom. An erosion and sediment control plan has been 
provided in accordance with the MDCP 2009 requirements. 

 
Section 23 – On-site Sewage Management Systems 
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A condition of consent is recommended requiring that an on-site sewage management 
system be installed in accordance with Council’s requirements listed within the MDCP 2009.  
 
Section 24 – Waste Management 
 
A waste minimisation management plan has not been prepared in relation to the proposed 
development. A review of this Section of the DCP indicates that such a plan should be 
prepared in relation to the proposed development. Accordingly it is recommended that a 
Waste Management Minimisation Plan be provided in accordance with the DCP objectives 
through the imposition of a condition for the minimisation and management of waste 
associated with the development which must be provided prior to the issue of a Construction 
Certificate.  
 
Section 94A Contributions Plan 2009 
 
The total project value of the proposed development would be $800,000.  
 

A developer contribution of $8,000 will apply to the proposed development should the 
Application be approved. 
 
The following sections of the Muswellbrook Development Control Plan 2009 were 
considered and found not to be applicable to the proposed development: 
 
Section 1 - Introduction Section 2 – Submitting an application 

Section 5 – Subdivision Section 6 – Residential Development 

Section 7 – Village Zones  

Section 9 – Local Centre Development Section 10 – Industrial Development 

Section 11 – Extractive Industries  Section 12 – Tourist Facilities and Accommodation 

Section 13 – Flood Prone Land Section 14 – Outdoor signage 

Section 15 – Heritage Conservation Section 16 – Carparking and Access 

Section 17 – Sex Services Premises Section 18 – Child Care Centres 

Section 19 – Use of Public Footpaths  

Section 21 – Contaminated Land Section 22 – Land Use Buffers 

 Section 24 – Waste Management 

 Section 26 – Site Specific controls 

Section 27 – West Denman Urban Release Area  

 
Section 4.15(1)(a)(iiia)  the provisions of any planning agreement 
 
There are no planning agreements relevant to the subject Application. 
 
Section 4.15(1)(a)(iv)  the provisions of the regulations 
 
Division 8A of the Environmental Planning and Assessment Regulation 2000 applies to the 
development. 
 
Section 4.15(1)(a)(v)  the provisions of any coastal zone management plan 
 
This item is not relevant to the subject Application. The Application does not relate to a 
coastal area. 
 
Section 4.15(1)(b)  the likely impacts of that development 
 
Given the limited scope of the proposed development and its compatibility with the relevant 
provisions of Council’s DCP and LEP the proposed development is considered be 
reasonably in accordance with the type of ancillary residential development expected within 
the Muswellbrook Residential Area. Accordingly the proposed development is considered 
unlikely to have any significant adverse environmental impacts in any of the following areas.   
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Context & Setting  Waste 
Built Form Energy 
Potential Impact on Adjacent Properties Noise and Vibration 
Access, Traffic and Transport Natural hazards 
Public Domain Technological hazards 
Utilities Safety, Security, and Crime Prevention 
Heritage Social Impact on Locality 
Other land resources Economic Impact on the Locality 
Water Site Design and Internal Design 
Soils Construction 
Air & microclimate Cumulative Impacts 
Flora & fauna  

 
Key areas of consideration for the assessment of the proposed development related to 
technological hazards affecting the land, specifically its bushfire affection. These issues have 
been considered under the heading below. 
 
Technical Hazards – bushfire protection  
The proposed development relates to land identified as bushfire prone land.  
 
The provisions of Planning for Bushfire Protection 2006 are therefore relevant to the 
assessment of the proposed development pursuant to Section 4.14 of the Environmental 
Planning and Assessment Act 1979.  
 
A Bushfire Threat Assessment has been prepared in relation to the proposed development 
by BPAD, Bushfire Planning and Design. The Assessment Report recommends a number of 
bushfire protection measures including the construction of the proposed dwelling to a 
Bushfire protection Level of BAL 12.5. Council Officers have reviewed this Bushfire Threat 
Assessment and it recommendations and incorporated its recommendations into the 
recommended conditions of consent to ensure that the development complies with the 
provisions of Planning for Bushfire Protection 2006.   
 
Section 4.15(1)(c)  the suitability of the site for the development 
 
It is considered that the development is compatible with surrounding land uses and site 
characteristics, subject to consent conditions. 
 
Section 4.15(1)(d)  any submissions made 
 
No submissions were received during the notification period. 
 
Section 4.15(1)(e)  the public interest. 
 
It is considered that the proposal is not contrary to the public interest. 
 

5 CONCLUSION 
 
The proposed development has been assessed against the relevant heads of 
consideration of Section 4.15 of the Environmental Planning and Assessment Act 
1979. As outlined above it is considered that the proposed development would be in 
accordance with the relevant planning provisions.  
 
Accordingly, it is recommended the application be approved subject to conditions of 
consent. 
 
RECOMMENDATION 
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PURSUANT TO SECTION 4.16 OF ENVIRONMENTAL PLANNING AND 
ASSESSMENT ACT 1979 (AS AMENDED) the Development Assessment 
Committee grant development consent to DA 116/2018 subject to standard 
conditions of consent and the conditions of consent recommended by this 4.15 
Assessment.  
 
 
 
Signed by:   
 Atef Kazi  
 Project Planner  
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RECOMMENDED CONDITIONS OF CONSENT – LOT 8 & 109 DP755437 ADDRESS 3679 
BYLONG VALLEY WAY, KERRABEE. 

 

IDENTIFICATION OF APPROVED PLANS  

 
(1) Development in Accordance with Plans 
 

The development being carried out in accordance with the development application, 
statement of environmental effects, Bushfire Assessment Report and the drawings 
referenced below, and endorsed with Council’s approval stamp, except where 
amended by the following conditions. 
 

Drawing No. Revision Drawn by Drawing 
Date 

Received 

Site Plan (A0)  2 Michael Bell Architects PTY LTD 26 June 
2018 

7 February 
2019 

Landscaping Section (A08) 2 Michael Bell Architects PTY LTD 26 June 
2018 

7 February 
2019 

Floor Plan Part 1 (A01) 1 Michael Bell Architects PTY LTD 26 June 
2018 

3 January 
2019 

Floor Plan Part 2 (A02) 1 Michael Bell Architects PTY LTD 26 June 
2018 

3 January 
2019 

Roof Plan Part 1 (A03) 1 Michael Bell Architects PTY LTD 26 June 
2018 

3 January 
2019 

Roof Plan Part 2 (A04) 1 Michael Bell Architects PTY LTD 26 June 
2018 

3 January 
2019 

North & South Elevations (A05) 1 Michael Bell Architects PTY LTD 26 June 
2018 

3 January 
2019 

East & West Elevations (A06) 1 Michael Bell Architects PTY LTD 26 June 
2018 

3 January 
2019 

Sections (A07) 1 Michael Bell Architects PTY LTD 26 June 
2018 

3 January 
2019 

Locality Plan (A09) 1 Michael Bell Architects PTY LTD 26 June 
2018 

3 January 
2019 

Site Analysis (A10) 1 Michael Bell Architects PTY LTD 26 June 
2018 

3 January 
2019 

Storm Water Plan (A11)  1 Michael Bell Architects PTY LTD 26 June 
2018 

3 January 
2019 

Sitting Room Fireplace Plan & 
Elevation (A12) 

1 Michael Bell Architects PTY LTD 26 June 
2018 

3 January 
2019 

Sitting Room Fireplace Typical 
Section (A13)  

1 Michael Bell Architects PTY LTD 26 June 
2018 

3 January 
2019 

Notification Plan (A14) 1 Michael Bell Architects PTY LTD 26 June 
2018 

3 January 
2019 

Sediment Control Plan (A15) 1 Michael Bell Architects PTY LTD 26 June 
2018 

3 January 
2019 

Landscape Plan  - Michael Bligh & Associates PTY 
LTD 

3 December 
2018 

3 January 
2019 

Plan of Partial Detail and 
Contour Survey  

- MM Hyndes Bailey & Co. 7 August 
2018 

3 January 
2019 

 

OPERATIONAL CONDITIONS IMPOSED UNDER THE ENVIRONMENTAL PLANNING AND 

ASSESSMENT ACT AND REGULATIONS AND OTHER RELEVANT LEGISLATION 

 
(2) Building Code of Australia 
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All building work must be carried out in accordance with the provisions of the 
Building Code of Australia. 

 
(3) Home Building Act 
 

(1) Building work that means residential building works (under the meaning and 
exemptions of the Home Building Act 1989) must not be carried out unless the 
Principal Certifying Authority for the development which the work relates: 

 
(a) In the case of work being carried out by a licensed builder : 

(i) Has been informed in writing of the licensees name and license 

number, and; 

(ii) Has received Home Owners Warranty Insurance for works where 

the contract price of the works exceeds $20,000. 

(b) In the case of an Owner Builder: 

(i) Has been informed in writing of the persons name and Owner 

Builder permit number where the cost of works is greater than 

$10,000, or; 

(ii) Has been given declaration signed by the owner of the land that 

states that the reasonable market cost of the labour and materials 

is less than $10,000. 

(2) A certificate purporting to be issued by an approved insurer under Part 6 of 

the Home Building Act 1989 that states that a person is the holder of an 

insurance policy issued for the purposes of that Part is, for the purposes of 

this clause, sufficient evidence that the person has complied with the 

requirements of that Part. 

(3) If arrangements for doing residential building work are changed while the work 

is in progress so that the information submitted to Council is out of date, 

further work must not be carried out unless the Principal Certifying Authority 

for the development to which the work relates (not being the Council), has 

given the Council written notice of the updated information. 

Note: (1) The amounts referred to in point 1 may be subject to change as 
regulations are amended. 

(2) An owner that engages multiple licensees/contracts or contracts for part 
of the work and completes work themselves is considered an Owner 
Builder under the Home Building Act 1989. 

 
(4) Bushfire Prone Developments 
 

All bushfire protection measures specified by the Bushfire Threat Assessment 
prepared by Bushfire Planning and Design dated 10 October 2018 along with the  
following requirements shall be provided to the development:-   

 
(a) a 20,000  litre dedicated water supply/tank exclusively for use for fire fighting 

purposes shall be provided of non flammable construction or shielded from 
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the bushfire threat. A 65mm storz fitting and metal ball valve shall be installed 
in the tank for connection to local fire service appliances. 
 

(b) The entire property which the dwelling is to be situated is to be established 
and managed as an inner protection area (IPA) in accordance with Section 
4.1.3, Appendix 2 and Appendix 5 of the NSW Rural Fire Service’s document 
planning for Bushfire Protection, 2006.  

 
(c) The dwelling is to be designed and constructed in accordance with the 

requirements of AS3959-1999 to achieve the Bushfire Attack Levels (BALs) 
specified below:    

i. a minimum BAL rating of BAL-12.5 
 

(d) The property around the dwelling, to a distance of 56 metres, shall be 
maintained to the requirements of an Inner Protection Area (IPA) in 
accordance with the recommendations of the Bushfire Threat Assessment 
and Appendix 2 of that document.  
 

(e) The property access shall be maintained at all times to comply with the 
requirements of Section 4.1.3(2) of Planning for Bushfire Protection, 2006.  

 
 

REQUIREMENTS PRIOR TO THE COMMENCEMENT OF WORKS OR ISSUE OF A CONSTRUCTION 

CERTIFICATE 

 
(5)   Requirement for a Construction Certificate  

No works shall commence on site until such time as a Construction Certificate has 
been issued for either part or all of the works. If a certificate is issued for part of the 
works in must cover the works being undertaken onsite. 

 
Note:  A Construction Certificate issued by an Accredited Certifying Authority 

must be deposited with Council at least 48 hours prior to the 
commencement of any earthworks, engineering or building work on the 
site. 

 

ANCILLARY MATTERS TO BE COMPLETED PRIOR TO THE ISSUE OF THE CONSTRUCTION 

CERTIFICATE 

 
(6) Section 7.12 Contributions 

 
 Prior to the issue of a Construction Certificate pursuant to section 4.17(1) of the 

Environmental Planning and Assessment Act 1979, and the Muswellbrook Shire 
Council Section 94A Development Contributions Plan 2010, a contribution of 
$8000.00 shall be paid to Muswellbrook Shire Council. 

  
The amount to be paid is to be adjusted at the time of the actual payment, in 
accordance with the provisions of the Muswellbrook Shire Council Section 94A 
Development Contributions Plan 2010. The contribution is to be paid prior to the 
issue of the Construction Certificate. 

 
(7)  Bushfire Attack Level Design  

Prior to the issue of any Construction Certificate the person acting with this consent 
shall provide the Principle Certifying with construction plans to demonstrate that the 
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component of the development for which a Construction Certificate is being sought 
has been designed in accordance with the relevant Bushfire Attack Level 
Construction requirement.  
 
The bushfire attack level construction of the building shall be in accordance with the 
Bushfire Attack Levels specified by the approved Bushfire Threat Assessment and 
condition 4 of this consent (BAL-12.5).  

 
(8)  Waste Management Plan   
 

A Waste Management Plan is to be submitted prior to the issue of any Construction 
Certificate. The plans should include, but not be limited to, the estimated volume of 
waste and method of disposal for the construction and operation phases of the 
development, all landfill removed from the site, haulage routes, design of on-site wind 
proof waste storage and recycling area and administrative arrangements for waste 
and recycling management during the construction process. 

 
(9) BASIX Commitments  

 
Under clause 97A(3) of the Environmental Planning & Assessment Regulation 2000, 
it is a condition of this development consent that all the commitments listed in each 
relevant BASIX Certificate for the development are fulfilled.  Details and plans 
demonstrating compliance with these requirements are to be submitted to the 
Certifying Authority for approval with the Construction Certificate. 
 

In this condition: 
(a) relevant BASIX Certificate means: 

i. a BASIX Certificate that was applicable to the development when this 

development consent was granted (or, if the development consent is 

modified under section 96 of the Act, a BASIX Certificate that is 

applicable to the development when this development consent is 

modified); or 

ii. if a replacement BASIX Certificate accompanies any subsequent 

application for a construction certificate, the replacement BASIX 

Certificate; and 

(b) BASIX Certificate has the meaning given to that term in the Environmental 

Planning & Assessment Regulation 2000. 

(10)  Consolidation of Lots  

Prior to the issue of a Construction Certificate the person acting with this consent 
shall provide the relevant Certifying Authority with adequate documentary evidence 
to the satisfaction of that authority to demonstrate that a Registered Surveyor has 
been engaged to survey the land subject to this development application and prepare 
a plan of consolidation for Lots 8 and 109 DP 755437.  
  

(11)  Installation of wood heater  

 Prior to the issue of any Construction Certificate where a wood fire heater is to be 
installed as a part of the development the person acting with this consent shall obtain 
approval from Council under Section 68 of the Local Government Act 1993 for the 
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installation of a domestic oil or solid fuel heating appliance and provide the Certifying 
Authority with documentary evidence confirming that this approval has been 
obtained.   

 
Council will require the following information with any Section 68 Application for the 
installation of the woodfired heater:  

  

1. Details confirming that the wood fired heater would be designed and installed 
in accordance with Australian/New Zealand Standard 2918:2018 ‘Domestic 
solid fuel burning appliances—Installation’.  

2. Plans of the proposed development identifying the heater and flue dimensions 
(including height), specifications of the heater and confirmation that the 
heater meets relevant Australian Standards (AS 4013 for pollution emissions, 
AS 2918 for installation). 

 

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO COMMENCEMENT AND DURING BUILDING 

WORKS 

 
(12) Site Sign 
 

A sign must be erected in a prominent position on any work site on which work 
involved in the erection or demolition of a building is being carried out: 
 
(a) stating that unauthorised entry to the work site is prohibited;  

(b) showing the name of the principal contractor (or person in charge of the work 

site), and a telephone number at which that person may be contacted at any 

time for business purposes and outside working hours; and 

(c) showing the name, address and telephone number of the Principal Certifying 

Authority for the work. Any such sign must be maintained while to building 

work or demolition work is being carried out, but must be removed when the 

work has been completed. 

This condition does not apply to building works being carried out inside an existing 
building. 

 
(13) Site Facilities 
 

(a) If the development involves building work or demolition work, the work site 
must be fully enclosed by a temporary security fence (or hoarding) before 
work commences. 

(b) A minimum width of 1.2m must be provided between the work site and the 
edge of the roadway so as to facilitate the safe movement of pedestrians. 

(c) Any such hoarding or fence is to be removed when the work has been 
completed. 

(d) A garbage receptacle fitted with a tight fitting lid for the reception of all food 
scraps and papers from the work site must be provided prior to building work 
commencing and must be maintained and serviced for the duration of the 
work. 

(e) Toilet facilities must be provided on the work site at the rate of one toilet for 
every 20 persons or part of 20 persons employed at the work site. 

(f) Each toilet provided must: 
• be a standard flushing toilet, connected to a public sewer, or 
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• if connection to a public sewer is not available, to an on-site effluent 
disposal system approved by the council, or 

• an approved temporary chemical closet. 
(g) The provision of toilet facilities must be completed before any other work is 

commenced. 
(h) A person having the benefit of this certificate who causes an excavation that 

extends below the level of the base of the footings of a building on an 
adjoining allotment of land must at their own expense and where necessary: 
• protect and support the building from damage, and 
• If necessary, underpin and support the building in accordance with the 

details prepared by a professional engineer. 
(i) A person having the benefit of this certificate who causes the excavation 

must, at least 7 days before commencing this work, give notice of intention to 
do so to the owner of the adjoining allotment of land and provide particulars of 
the proposed work. 

(j) Erosion and sediment controls must be provided in accordance with the 
details shown on the approved plans, prior to the disturbance of any soil on 
the work site. 

 
(14)  Damage to Public Infrastructure  

 
The applicant shall bear the cost of all restoration works to Council property 
damaged during the course of this development.  The applicant shall submit in 
writing and/or photographic record, of any existing damage to Council property 
before commencement of work. 

 
Note: This documentation will be used to resolve any dispute over damage to 

infrastructure.  If no documentation is received prior to commencement of 
work it will be assumed that the infrastructure was undamaged and the 
applicant will be required to restore all damaged infrastructure at their 
expense. 

 
(15)  Materials 
 

In accordance with the provisions of the Muswellbrook Development Control Plan the 
external cladding of the building shall be constructed from non-reflective metal 
cladding. Zincalume or reflective white sheet metal cladding is not be used without 
the prior written approval from Council.    

 
(16) Erosion and Sediment Plan 

 
Prior to the commencement of works the Sediment & Erosion control measures 
shown on the approved plans are to be implemented at the site. All Sediment and 
Erosion control measures are to be maintained on the site until building work has 
been completed.  

 
(17) Protection of Aboriginal relics  
 

Should Aboriginal relics be discovered work shall cease immediately and application 
be made for an Aboriginal Heritage Impact Permit under the provisions of the NSW 
National Parks and Wildlife Act 1974.  

 
(18) Earthwork Batters  
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Unless otherwise approved in writing by Council where retaining walls are not used 
to hold the fill in place, the edges of the fill shall have a gradient that does not exceed 
1:5.  

 
All fill batters is to be stabilised and maintained to prevent surface erosion which may 
affect the stability of the site or create dust hazards for adjoining properties. All fill is 
to be sourced from a reputable supplier. No soil subject to contamination is to be 
used as fill in conjunction with this development.  

 
 

CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE OCCUPATION 

CERTIFICATE 

 
(19) Occupation 

 
The building is not to be used or occupied until a final inspection has been carried 
out and an Occupation Certificate has been obtained from the Principal Certifying 
Authority. 

 
(20) Bushfire  

 
Prior to the issue of any Occupation Certificate all identified matters relating to 
bushfire damage prevention shall be addressed and implemented at the site in the 
development in accordance with the requirements of Condition 4 of this consent.  

 
(21) On-site Sewage Management 

 
The development will require an On-Site Sewage Management System. Such a 
system requires approval from Council to install, construct or modify under Section 
68 of the Local Government Act 1993.  A current Approval to Operate will also be 
required before an Occupation Certificate can be issued.  Applications to install a 
system must be accompanied by a Wastewater Management Plan including a Site 
and Soil Assessment prepared by a suitably qualified person. The On-Site Sewage 
Management System must be pursuant to Section 23 of the Muswellbrook Shire 
Development Control Plan 2009. 

 
(22)    Consolidation of Land 
 

Prior to the issue of an Occupation Certificate Lot 8 DP 755437 and Lot 109 DP 
755437 are to be consolidated (amalgamated) and a Deposited Plan lodged with 
the NSW Land Registry Services for registration.  
 

(23)  Consolidation of Land (Where Interim Occupation Certificate is sought) 
 

Prior to the issue of any Interim Occupation Certificate documentary evidence is to 
be provided to the Principle Certifying demonstrating that a plan of consolidation of 
Lot 8 DP 755437 and Lot 109 DP 755437 has been prepared and that plan of 
consolidation lodged with the NSW Land Registry Services for registration.  
 

(24)  Provision of legal and practical Access  
 

Prior to the issue of an Occupation Certificate, the person acting with this consent 
shall ensure that both legal and practical access has been provided to the 
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development by demonstrating one or a combination of the following to the 
satisfaction of the Principle Certifying Authority: 
A right of way is to be registered over the Kerrabee internal property access 

road which provides vehicle access between the subject site and Bylong 
Valley Way. The right of way is to burden all relevant lots excluding any road 
reserves within which this internal access is located and is to be in in favour of 
the land subject to this development application.  

The vehicle access is to be extended within the unformed and unmaintained 
Crown Road Reserve which connects the subject site to Bylong Valley Way.  

 
 

CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES 

 
(25) Stormwater Disposal   
 

All stormwater from the development including all hardstandings and overflows from 
rainwater tanks is to be collected and disposed of to:-  

 
(a) By way of a suitable rock matress rubble drain with dimensions of 1m wide by 

1m deep the length to be determined by allowing 1m for every 100m2 of 

stormwater collection area. The rubble drain must be a minimum of 6m clear 

of the approved and any other building on site or an adjoining property and 

should direct stormwater toward swale drain shown on the approved plans.   

(26) Operation of wood heater    
 

At all times the wood fire heater is to be operated and maintained in accordance with 
the requirements of any Section 68 Approval issued by Council and the 
manufacturer’s guidelines.  
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12 CORPORATE AND COMMUNITY SERVICES 

12.6 AQUATIC CENTRE OPERATIONAL BUDGET 

Attachments: A. Aquatic Centres Benchmark Report 2018 - Australia-wide   

Responsible Officer: Fiona Plesman - General Manager  

Author: Carolyn O'Brien - Acting Director - Environment & Community 
Services  

Community Plan Issue: Continue to improve the affordability, livability and amenity of the 
Shire's communities 

Community Plan Goal: Promote and facilitate increased participation in active and passive 
recreational activities. 

Community Plan Strategy: Continue the delivery of passive recreation and cultural activities in 
libraries, aquatic centres and the arts centre.        

 

 

PURPOSE 

This report seeks Council’s decision on an increased budget allocation for the Muswellbrook Aquatic and 
Fitness Centre to cover the cost of water and potential wages increases required for the last quarter of 
operations during 2018/19.  

 

OFFICER’S RECOMMENDATION 

(a) Council ENDORSE the increased budget allocation of $80K from the Waste Fund as a loan 
repayment over the next eight years to cover the costs associated with the water and 
wages deficit at the Muswellbrook Aquatic Centre OR 

(b) Council ENDORSE the new operational hours of the Muswellbrook Aquatic Centre and 
Gym, identified in this report to ensure that there are sufficient funds to continue service 
deliveries of Learn to Swim and Lifeguarding during the last quarter of the 2018/19 
financial year. 

 

Moved: _____________________________ Seconded: _______________________________ 

BACKGROUND 

The outdoor pool at the Muswellbrook Aquatic and Fitness Centre has the historical legacy of a water 
leak(s) that have resulted in a number of initiatives and investigations by the Property and Building team 
over the last decade or more, to pinpoint and repair the cause(s) of the excessive water use.  
Unfortunately the cause(s) remain unidentified. It is assumed that the age of the outdoor pool, its aged 
water pipes, balance tank and concrete structure are all contributing in part, to the excessive use of 
water.   

Over the last six years the water expense at the Muswellbrook Aquatic Centre has averaged at 
approximately $84,000, with a significant credit in 2015 to adjust incorrect water billing in the years prior 
to that which currently reflects the unrealistic value of $50K in the current budget.  This year’s cost 
equates to approximately $79,487.63.  This year Council has budgeted $50,000 for water use at the 
Muswellbrook Aquatic and Fitness Centre.  Therefore this year there will be a shortfall in the budget of 
approximately $30,000 to cover the cost of water charges associated with the operation of the centre. 

In comparison the water charges at Denman Aquatic Centre this year are approximately $17,000.00.  
Please note however, that this represents one body of water operating throughout the summer period.  
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Therefore, Muswellbrook Aquatic and Fitness Centre should, based on operational processes be using 
approximately $50K for the four bodies of water that it encompasses. 

In last year’s operational salaries and wages budget the Muswellbrook Aquatic Centre was $729,806.00.  
In this financial year the salaries and wages budget was reduced to $670,810.00 to reflect the bare 
minimum costings on staff wages based on the organisational structure (the removal of two unfunded 
positions).  However, this challenging budget was met with enthusiastic optimism as a new operational 
goal.  This new budget goal has seen sound work in reducing the use of casuals during the Summer 
Season; however, it is the casual vote that assists in the delivery of Learn to Swim activities and 
therefore usage is based upon demand.   

The Lifeguarding ratios required to achieve the safety of patrons within three separate bodies water were 
barely met during Summer.  It is also the casual pool of workers that are primarily delivering the 
additional revenue generating services of Aqua Aerobics and Learn to Swim, the demand for these 
services, each of which can be spasmodic in uptake from the community, have been managed quite 
frugally by the Aquatic Centre Coordinator. 

In addition, the Aquatic Centre Coordinator has drawn on the same casual pool to support increased 
services at the Denman Aquatic Centre, such as additional activities such as Aqua Aerobics and 
coverage of School Swimming Carnivals.  This casual vote also provided necessary leave for the single 
staff member in Denman, to meet the award conditions of a seven day week of delivery and employee 
break times.  This has resulted in a 10% increase in costs at the Denman Memorial Pool. 

CONSULTATION 

Chief Financial Officer 

Finance Coordinator 

General Manager 

Acting Director Environment and Community Services 

CONSULTATION WITH COUNCILLOR SPOKESPERSON 

Cr. McNeill – Spokesperson for Sport 

Cr. Green – Spokesperson for Recreation and Wellbeing 

Cr. Bailey – Spokesperson for Finance and Governance 

REPORT 

The current salaries and wages budget at the Muswellbrook Aquatic Centre is experiencing increased 
pressure following the decrease in wages and salaries from the 2017/18 financial year to the 2018/19 
financial year, whilst positions were vacant the work of two positions was covered through increased part 
time working arrangements.  If this reduction had not been implemented then the facility would currently 
be reflecting just under the historical spend on wages and salaries, which reflects the ongoing need for a 
budget that ensures the safety of pool patrons and the uptake on additional services such as Learn to 
Swim.  The combined revenue collected at both pools is currently sitting at $553,805, which represents 
78.75%, of the revenue goal of $703,225.00.  At the beginning of this financial year the revenue goal 
was $697,639.00.  This increase again demonstrates the Aquatic Centre’s team effort to achieve 
improved revenue returns based on a new budget goal that was set in the December, 2018 review 
period.  This may have been a bit ambitious. 

Quarter Four 2018/19 

It appears unlikely that the Muswellbrook Aquatic Centre will be able to continue operations as they exist 
now without an injection in funding during the March budget review process of $80K and a reduction in 
operating hours and service deliveries. 

Learn to Swim is expected to return $317K this financial year, which is an increase of approximately 
$20K on the result of the last financial year. There are also modest increases in other areas of the pool 
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services including the Gym.  However, the market options in this area are saturated in Muswellbrook, 
and it is anticipated that we will not achieve the target goal of $136K this financial year. 

Therefore, in addition to the request for a revenue injection of $80K, staff are recommending the closure 
of the pool on Sundays and Saturday afternoons for the remainder of the year.  This will achieve a 
saving of approximately $9,000 (including oncosts) in staff wages and a reduction in revenue of 
approximately $3,360.  Learn to Swim activities will continue on Saturday mornings during the opening 
times of 9am and 1pm.  This will continue to achieve an expected revenue of $12,648.00 with a staff 
wages cost of $4283.00 (including oncosts) this cost is already included in the current budget. 

The Aquatic Centre will also close over the Easter Weekend, except for four hours on Easter Monday, to 
allow regular access for lap swimmers. 

The Aquatic Centre will also close on Anzac Day. 

The Aquatic Centre will also close over the Long Weekend in June. 

OPTIONS 

Council could chose not to provide the additional funding and close the pool completely until the end of 
the financial year.  This option is not recommended. 

Council could chose to endorse a loan from the Water Fund of $80K which will achieve payment of the 
water costs and additional wages in this financial year. 

CONCLUSION 

There have been an number of budget changes in the last nine months in both revenue goals and 
expenditure reductions that have challenged the Aquatic Centre’s ability to continue the existing service 
levels and the Muswellbrook and Denman Centres. 

SOCIAL IMPLICATIONS 

Any changes in operational hours or service deliveries will require a period of promotion to allow regular 
patrons an opportunity to advice the community of any changes in service deliveries. 

FINANCIAL IMPLICATIONS 

As discussed in the report, an injection of $80K is sought by the Aquatic Centre to meet the salaries and 
wages of existing permanent and part time staff.  This amount also includes $30K to cover the excess 
water costs. 

It is recommended that the Water Fund lend these funds to the Aquatic Centre on a six year payback 
period. 

CHIEF FINANCIAL OFFICER’S COMMENTS 

The $59k decrease in Aquatic wages from 17-18 actuals of $730k to 18-19 budget of $671k was due to 
the removal of the Gym Coordinator position, from the budget for 18-19, to align with the approved 
Organisational Chart.  

The wages budget for 18-19 did not see a reduction in the casuals vote and as a result the approved 
budget of $671k carries a casual allocation of $201k, which is in line with the casuals allocation carried in 
17-18. 

Over the last six years (since 2014), the water expense at the Muswellbrook Aquatic Centre has 
averaged $47k per year. The reason why it is not the suggested $84k is because 2015 saw a credit of 
$142k due to an overcharge, which serves to reduce the overall balance. 

The Aquatic Centre is budgeted to deliver revenue of $703k and carries expenses of $1,275k, which 
means that Council achieves 55% expense recovery for the Unit. According to a “Operational 
Benchmarks for Australian Public Aquatic Centres 2018” Report (attached) conducted by the University 
of South Australia, in which Council participated, the median expense recovery achieved across the 69 
Aquatic Centres with Indoor and Outdoor facilities Australia-wide is 81% expense recovery. 
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POLICY IMPLICATIONS 

Nil 

STATUTORY IMPLICATIONS 

Nil 

LEGAL IMPLICATIONS 

Nil 

OPERATIONAL PLAN IMPLICATIONS 

Promote and facilitate continued participation in passive and active recreational options across 
Muswellbrook Shire. 

RISK MANAGEMENT IMPLICATIONS 

Council has a continuing commitment to ensure that the Aquatic Centres are delivering a safe level of 
lifeguarding to the users of the pool and appropriate staffing levels need to be maintained to manage this 
outcome. 
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12.7 MY COMMUNITY PROJECTS PROPOSALS 

Attachments: Nil 

Responsible Officer: Fiona Plesman - General Manager  

Author: Joshua Brown - Manager - Integrated Planning & Governance  

Community Plan Issue: Develop Muswellbrook as a Regional Centre 
Community Plan Goal: Construct and maintain regionally significant infrastructure that 

facilitates regional service provision. 
Community Plan Strategy: Apply Shire Town Centre Masterplans, Development Control Plans 

and Regional Economic Development Strategies to support 
development of Muswellbrook as a Regional Centre.        

 

 

PURPOSE 

To seek approval from Council to sponsor and progress two project proposals from two community 
organisations to the NSW State Government My Community Project initiative. 

 

OFFICER’S RECOMMENDATION 

Council approves sponsorship of the project proposals identified in the report.   

 

Moved: _____________________________ Seconded: _______________________________ 

BACKGROUND 

My Community Project is a new initiative from the NSW Government aimed at improving the wellbeing of 
people and communities in NSW and was established using the Community Services and Facilities Fund 
within the NSW Generations Fund. 

Individuals across NSW are invited to propose and vote on local projects. The My Community Project 
funding will be distributed equally across the 93 NSW electorates. Applicants can seek between $20,000 
and $200,000 for their project. Each project requires a sponsor that will receive the funding and take 
responsibility for the delivery and management of the project. Sponsors can be local councils, schools, 
charities, Aboriginal Land Councils, or cultural or sports clubs.   

Voting will be open from 15 July to 15 August 2019. Anyone aged 16 years and over with a valid 
Medicare card can vote on projects they would like to see fund in their electorate. All voters will be 
required to be verified through Service NSW. Approved project proposals will be published on the My 
Community Project voting website once voting opens. People can only vote once for projects in the 
electorate. 

KEY DATES 2019 

2 April - Applications open 

15 May - Applications close 

15 July – Public vote on eligible projects opens 

15 August – Public vote closes 

From 19 September – Announcement of successful projects 
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CONSULTATION 

Council has undertaken a process of consultation with the community and sought project proposals 
seeking sponsorship from Muswellbrook Shire Council. 

REPORT 

Each project proposal requires a project sponsor. Muswellbrook Shire Council would act as sponsor for 
the project proposals outlined in this report. 

The project sponsor will assist the applicant with the application process.  

The project sponsor will be responsible for providing financial and project management expertise and will 
help the applicant develop a feasible plan to successfully deliver the proposed project. 

Council was advised of My Community Project in mid-March which left a very tight timeframe to request 
and assess any project proposal to put forward for Council approval. 

To work within the tight timeframe and to meet the deadline for the 9 April Ordinary Council meeting a 
direct approach to possible applicants was deemed to be the best option. 

Council’s Sustainability Officers and Parks and Recreation Technical Officer have a current and 
comprehensive list of contacts. They approached those contacts who they considered may have a viable 
project to put forward, with the aim of presenting three or four viable projects to Council for 
consideration. Seven applications were received; however five applications were unviable as they did not 
meet the criteria outlined in the guidelines. 

The following two projects meet the guidelines and have been deemed viable. Neither project requires a 
contribution of funding from Council 

Project proposal 1 

MOOSH  

Contact: Sharon Pittman 

Offers before and after school care and vacation care for 5-12 year olds. 

Auspiced by Upper Hunter Community Services.  

Located at Bowman Park Community Centre, Skellatar Street, Muswellbrook. 

Proposed Project: Install a Safe, Fun and Fit fixed playground structure. 

Area has recently been secured with security fencing ensuring grounds are safe and secure. 

Funding request:  $32,943.66 (as per quote from Austek Play) 

Brief outline of project plan: MOOSH have engaged with Austek Play, a specialist playground equipment 
company to quote, supply, deliver and install a playground structure to certified Australian Standards. 

Community benefits: Support for local families by providing a safe, fun and active environment for their 
children; encourage supervised physical activity; enhance the quality of care at MOOSH; encourage 
families to enroll at and utilise MOOSH; help develop fine and gross motor skills and spatial awareness 
through play; playground would enhance existing outdoor area; demonstrate to children the value of 
community ; proven fact that happiness is a byproduct of outdoor play on well-designed playground 
equipment. 

Muswellbrook Shire Council is the owner of the land. 

Project proposal 2 

Construction of a roof on the grandstand at Denman Oval 

Contact: Peter Barry 

Spectator seating project at Denman Oval. Grandstand completed in 2018. Roof was not included in 
initial project but deemed necessary to complete project. 

Funding request: Approx. $70,000 – firm quote to be confirmed 
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Brief outline of project plan: To complete the spectator seating project at the sports ground by erecting a 
roof on the grandstand. Design and engineering have been completed. Firm quote has been requested. 
Estimate is $70,000. 

Community benefit:  There are new fields and facilities at Denman Oval of an excellent standard, but as 
there was no spectator seating, a grandstand was built at the facility. The grandstand seating has 
already helped to attract larger crowds and improve the overall experience for all spectators. The 
grandstand seating will also help to attract representative fixtures to the facility. 

The facilities are not only used by Denman Sandy Hollow Junior rugby league club but  are a multi-use 
venue that is used by Junior Rugby League, Senior Rugby League, Junior and Senior cricket and Little 
Athletics and also the local schools and many community organisations and events. The seating also 
helps to attract representative fixtures in all of the user sports. 

A roof on the grandstand will further enhance the facility and complete the spectator seating project.  

OPTIONS 

Option 1: 

Council approves sponsorship and assistance to progress the two proposals to My Community Project 
application.  

Option 2: 

Council decline to sponsor and assist one or both of the two project proposals. 

CONCLUSION 

The My Community Project has a rather complex set of guidelines, application and voting process. There 
is no guarantee that either project proposal will be accepted by My Community Project. However it is 
recommended that the two proposals proceed with the application process with Council’s support. 

SOCIAL IMPLICATIONS 

There are no known social implications. 

FINANCIAL IMPLICATIONS 

Sponsorship of either project will not require a commitment of co-funding from Council. 

CHIEF FINANCIAL OFFICER’S COMMENTS 

Noting that the maintenance of both of these assets, should the projects be granted funding, will require 
ongoing expenditure by Council, which is not costed above and has not been budgeted. 

POLICY IMPLICATIONS 

There are no known policy implications. 

STATUTORY IMPLICATIONS 

There are no known statutory implications. 

LEGAL IMPLICATIONS 

Agreement to sponsor one or both of the projects would require the entering of a Funding Agreement 
with the funding agency should one or both of the projects be successful. Council would be legally bound 
to meet the terms of the funding agreement. 

OPERATIONAL PLAN IMPLICATIONS 

No known Operational Plan implications. 
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RISK MANAGEMENT IMPLICATIONS 

There are no major risk management implications. 

   



ORDINARY COUNCIL SUPPLEMENTARY AGENDA 9 APRIL 2019 

Page 109 

18 ADJOURNMENT INTO CLOSED COUNCIL 

In accordance with the Local Government Act 1993, and the Local Government (General) 
Regulation 2005, in the opinion of the General manager, the following business is of a kind as 
referred to in Section 10A(2) of the Act, and should be dealt with in a Confidential Session of the 
Council meeting closed to the press and public. 

 

RECOMMENDATION 

That Council adjourn into Closed Session and members of the press and public be 
excluded from the meeting of the Closed Session, and access to the correspondence and 
reports relating to the items considered during the course of the Closed Session be 
withheld unless declassified by separate resolution. This action is taken in accordance 
with Section 10A(2) of the Local Government Act, 1993 as the items listed come within the 
following provisions: 

 

19.6 REQUEST TO INCREASE THE 18-19 BUDGET FOR LEGAL FEES 

Item 19.6 is classified CONFIDENTIAL under the provisions of Section10A(2)(g) of the local 
government act 1993, as it deals with advice concerning litigation, or advice as comprises a 
discussion of this matter, that would otherwise be privileged from production in legal proceedings 
on the ground of legal professional privilege, and Council considers that discussion of the matter 
in an open meeting would be, on balance, contrary to the public interest.  

Moved: _________________________ Seconded: __________________________ 


