
 

 

 
 

 

 

Muswellbrook Shire Council 

DEVELOPMENT ASSESSMENT 
COMMITTEE MEETING 

 

  BUSINESS PAPER 

20 MAY 2019 

 



 

Page 2 

  

 

Development Assessment Committee  

Aim  

The aim of the Development Assessment Committee is to: 

 To determine development applications; 

 To monitor the progress of development applications not yet determined; 

 To recommend to Council the need to develop or amend policies in relation to planning 
related matters – including strategic planning. 

Associated Principal Activities: 

Development Assessment & Regulation  

Specific Tasks & Parameters 

1. The determination of development applications under the Environmental Planning and Assessment 
Act 1979 not otherwise delegated to the General Manager except where: the development 
application is for, or in any way related to: 

(a) (i) food and drink premises used for, or proposed to be used for, the sale of alcohol; 

(ii)  electricity generating works; 

(iii)  mines and extractive industries;  

(iv)  a waste disposal facility; or 

(v)  subdivisions into more than ten lots; or  

(b) where the capital investment value of the development specified in the development 
application exceeds $2,000,000; or 

2. The Development Assessment Committee the determination of any development applications 
under the Environmental Planning and Assessment Act 1979 otherwise delegated to the General 
Manager, which the Development Assessment Committee by resolution elects to determine. 

3. The Development Assessment Committee be constituted as follows: 
(i) the Councillor Spokesperson for Planning (as Chair); 
(ii) the Councillor Spokesperson for Infrastructure; 
(iii) the Councillor Spokesperson for Utilities; and 

in the absence of any of the councillors set out in (i) to (iii) any other councillor nominated by the 
Committee Chair or Acting Chair (as the case may be).  

 

Recommendations 

 Make recommendations Council; 

 

Staff Support: 
Director – Environment & Community Services 
Assistant Director – Environment & Community Services 
Senior Development Co-Ordinator 
Project Engineer – Water & Waste 
Manager – Roads, Drainage & Technical Services 
Environment & Sustainability Co-Ordinator 
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DEVELOPMENT ASSESSMENT COMMITTEE MEETING, 20 MAY 2019 

MUSWELLBROOK SHIRE COUNCIL 

P.O Box 122 

MUSWELLBROOK 

17 May, 2019 
Cr Martin Rush (Chair) 
Cr Brett Woodruff 
Cr Rod Scholes 
Carolyn O’Brien 
Sharon Pope 
Hamish McTaggart 
Gamini Hemachandra 
Kellie Scholes 
 

 
 

 

You are hereby requested to attend the Development Assessment Committee Meeting to be 
held in the COUNCILLORS ROOM, Administration Centre, Muswellbrook on 20 May, 2019 
commencing at 4:00PM. 

 

Joshua Brown 
MANAGER - INTEGRATED PLANNING & GOVERNANCE 



 

Page 4 

Order of Business 

ITEM  SUBJECT PAGE NO 

1 APOLOGIES AND LEAVE OF ABSENCE 5 

2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 5 

3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 8 

4 PUBLIC PARTICIPATION 8 

5 BUSINESS ARISING 8 

6 BUSINESS 9 

6.1 DA 9/2019 - DWELLING ALTERATIONS AND ADDITIONS 9 

6.2 DA 87/2015 SECTION 4.55(1A) MODIFICATION - LOT 31 GOLDEN 
HIGHWAY, SANDY HOLLOW 43 

6.3 OUTSTANDING DEVELOPMENT APPLICATIONS - 22 MARCH, 2019 78 

7 DATE OF NEXT MEETING 86 

TBD 

8 CLOSURE 86 

  
 



 

Page 5 

 

MUSWELLBROOK SHIRE COUNCIL 
DEVELOPMENT ASSESSMENT COMMITTEE MEETING 

AGENDA 
 MONDAY 20 MAY 2019  

1 APOLOGIES AND LEAVE OF ABSENCE   

Moved: _____________________________ Seconded: _______________________________ 

2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 

RECOMMENDATION 

That the Minutes of the Development Assessment Committee held on 6 May 2019, a copy of 
which has been distributed to all members, be taken as read and confirmed as a true record. 

   

Moved: _____________________________ Seconded: _______________________________



MINUTES OF THE DEVELOPMENT ASSESSMENT COMMITTEE MEETING OF THE 
MUSWELLBROOK SHIRE COUNCIL HELD IN THE COUNCILLORS ROOM, ADMINISTRATION 
CENTRE, MUSWELLBROOK ON MONDAY 6 MAY, 2019 COMMENCING AT  . 

Development Assessment Committee Meeting Minutes  6 May, 2019 
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PRESENT: Cr M. Rush (Chair), Cr B. Woodruff and Cr M. Bowditch. 

IN ATTENDANCE: Ms S. Pope (Assistant Director – Environment & Community Services), Mr H. 
McTaggart (Co-Ordinator Development), Mr G. Hemachandra (Project Engineer), 
and Mrs M. Sandell-Hay (PA to the General Manager).   

1 APOLOGIES AND LEAVE OF ABSENCE 

 
RECOMMENDED on the motion of Crs Woodruff and Bowditch that:  

The apologies for inability to attend the meeting submitted by Cr. R. Scholes and Mrs O’Brien 
be ACCEPTED. 

2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 

 
RECOMMENDED on the motion of Crs Woodruff and Bowditch that:  

The Minutes of the Development Assessment Committee held on 8 April 2019, a copy of which 
has been distributed to all members, be taken as read and confirmed as a true record. 

3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 

Cr M. Bowditch – declared a non-pecuniary interest in Item 6.1.  Cr Bowditch advised the 
Committee that his nephew owns a block of land adjacent to the proposed development. 

Cr M. Rush – declared an insignificant non-pecuniary interest in Item 6.3.  Cr Rush advised the 
Committee that he owns property near the proposed development of Wind Monitoring Masts in 
McCullys Gap. 

4 PUBLIC PARTICIPATION 

Nil  

5 BUSINESS ARISING 

Nil 

6 BUSINESS 

6.1 DA 87/2015 SECTION 4.55(1A) MODIFICATION - LOT 31 GOLDEN HIGHWAY, SANDY 
HOLLOW 

 Disclosure of Interest 

Cr M. Bowditch declared a non-pecuniary interest in this item.  Cr Bowditch advised the 
Committee that his nephew owns land adjacent to the proposed development.  Cr Bowditch left 
the meeting at 4.09pm and therefore took no part in discussion or voting on this item. 

 
RECOMMENDED on the motion of Crs Rush and Woodruff that:  

1. The General Manager write to the holders of the two relevant Development 
Applications and ask them to meet with Council regarding the possibility of entering into 
a VPA. 

2. An estimate be provided for the cost of the works by the time of the meeting.    



MINUTES OF THE DEVELOPMENT ASSESSMENT COMMITTEE MEETING OF THE 
MUSWELLBROOK SHIRE COUNCIL HELD IN THE COUNCILLORS ROOM, ADMINISTRATION 
CENTRE, MUSWELLBROOK ON MONDAY 6 MAY, 2019 COMMENCING AT  . 
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In Favour: Nil. 

Against: Crs M. Rush and B. Woodruff. 

At 4.20pm Cr Bowditch returned to the meeting room. 

6.2 DA 99/2018 - DEMOLITION OF A SHED AND THE CONSTRUCTION OF A CENTRE-
BASED CHILD CARE FACILITY CLASSROOM, STORAGE SHED, FENCING AND 
SIGNAGE 

 
RECOMMENDED on the motion of Crs Bowditch and Woodruff that:  

Development Application No. 99/2018, involving the demolition of a shed and the construction 
of a centre based child care facility classroom, storage shed and signage, at Lot 230 and Lot 
231 DP 729996, be approved subject to the recommended conditions contained in Appendix 
B.  

In Favour: Crs M. Bowditch, M. Rush and B. Woodruff. 

Against: Nil. 

 

6.3 OUTSTANDING DEVELOPMENT APPLICATIONS - 22 MARCH, 2019 

 
RECOMMENDED on the motion of Crs Woodruff and Bowditch that:  

The Committee note the undetermined Development Applications listed in Attachment A and 
the status of their assessment.   

7 DATE OF NEXT MEETING 

 TBD  

8 CLOSURE 

The meeting was declared closed at 4.27pm. 

 

 

 

........................................................  

Cr M. Rush 

Chairperson 
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3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 

Section 451 of the Local Government Act requires that if a councillor or member of a council or 
committee has a pecuniary interest in any matter before the council or committee, he/she must 
disclose the nature of the interest to the meeting as soon as practicable and must not be present 
at, or in sight of, the meeting, when the matter is being discussed, considered or voted on. 

A pecuniary interest is an interest that a person has in a matter because of a reasonable likelihood 
or expectation of financial gain or loss (see sections 442 and 443 of the Local Government Act). 

A non-pecuniary interest can arise as a result of a private or personal interest which does not 
involve a financial gain or loss to the councillor or staff member (eg friendship, membership of an 
association, or involvement or interest in an activity).  A councillor must disclose the nature of the 
interest to the meeting as soon as practicable. 

Council’s Model Code of Conduct now recognises two forms of non-pecuniary conflict of interests: 

 Significant 

 Less than significant 

A Councillor must make an assessment of the circumstances and determine if the conflict is 
significant. 

If a Councillor determines that a non-pecuniary conflict of interests is less than significant and does 
not require further action, they must provide an explanation of why it is considered that the conflict 
does not require further action in the circumstances. 

If the Councillor has disclosed the existence of a significant non-pecuniary conflict of interests at a 
meeting they must not be present at, or in sight of, the meeting, when the matter is being 
discussed, considered or voted on. 

 

4 PUBLIC PARTICIPATION  

5 BUSINESS ARISING  
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6 BUSINESS 

6.1 DA 9/2019 - DWELLING ALTERATIONS AND ADDITIONS 

Responsible Officer: Carolyn O'Brien - Acting Director - Environment & Community 
Services  

Author: Atef Kazi - Project Planner  

Community Plan Issue: Support Job Growth 
Community Plan Goal: Facilitate the expansion of and establishment of new industries and 

business. 
Community Plan Strategy: Provide advice in relation to strategic land use planning and 

development control and assessment to support the work of the 
Economic Development and Innovation function. 

Attachments: A. DA 9/2019 Section 4.15 Assessment  

B. DA 9/2019 Recommended Conditions of Consent  

C. DA 9/2019 Proposed Plans  

D. DA 9/2019 Proposed Site Plan and Elevations  

E. DA 9/2019 Bushfire Threat Assessment           
 

 

PURPOSE 

This report has been prepared to inform the Development Assessment Committee in determining 
Development Application (DA 9/2019). This Development Application has been assessed by Council 
Officers and a copy of the Section 4.15 Assessment Report and recommended conditions of Consent 
are attached for Council’s information. 

Delegations issued to the General Manager include a limitation on the General Manager’s determining 
matters under the Environmental Planning and Assessment Act 1979 as follows:    

(iii) [determine matters] which are for, or in any way related to;     

(f) works alongside or adjoining any waterway 

Determination of this development is within the function delegated to the Development Assessment 
Committee.   

Therefore, this report has been prepared to inform the Committee in its assessment and determination of 
the development application. 
 

RECOMMENDATION 

The Development Assessment Committee approve Development Application No. 9/2019, 
involving the erection of dwelling additions including a new bedroom, lounge and ensuite, 
outdoor area, carport and alfresco area, on Lot 324 DP 625169, known as 140 Martindale Road, 
Denman, subject to the recommended conditions contained in Appendix B.  

 

Moved: _____________________________ Seconded: _______________________________ 

DESCRIPTION OF THE PROPOSED DEVELOPMENT 

The proposed development relates to 140 Martindale Road, Denman. The property description for the 
site is Lot 324 DP 625169. An aerial image that identifies the property has been included below. 

The subject site contains an existing 3 bedroom dwelling house and shed. A search of Council’s records 
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system has identified the development application for the shed was approved in 2007, and that the 
dwelling has an older approval.  

The property has access from Grey Gum Road via an existing gravel driveway. Council’s water, sewage 
and drainage systems are not located in the vicinity of the site.  The existing dwelling is connected to 
rainwater tanks and an on-site sewage management system.  There is an ephemeral creek traversing 
the north-eastern corner of the property, the existing dwelling and proposed alterations and additions will 
have no impact on this waterway due to the design of the stormwater management system and Keyline 
contours directing overland flow to a farm dam. 

The proposed development involves the erection of a proposed timber frame extension that will provide 
an additional bedroom, ensuite and lounge, an outdoor area, a carport and an alfresco area. The 
proposed development would be setback from its most proximate property boundaries by distances of 
173m (to the south side) and 214m (to the north side).  
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ASSESSMENT SUMMARY 

Council Officers have assessed the development application under the relevant heads of consideration 
under Section 4.15 of the Environmental Planning and Assessment Act 1979. A copy of the Section 4.15 
Assessment is provided in Attachment A. As a result of the assessment, Council Officers recommend 
that development consent be granted subject to recommended conditions of consent. The recommended 
conditions of consent are provided in Attachment B.   

Key considerations and findings of the section 4.15 assessment include: 

 The proposed development is in accordance with relevant provisions of the Muswellbrook Local 
Environmental Plan (LEP) 2009. 

 The proposed development was considered against the provisions of relevant State 
Environmental Planning Policies (SEPP’s) and there are no inconsistencies which would prevent 
Council from granting development consent to the proposed development.  

 The proposed development was considered against the requirements of the Muswellbrook 
Development Control Plan (DCP) and is in accordance with the requirements of the DCP. 

 The assessment considered the environmental impacts that may result from the proposed 
development.  
 

It was found that the proposed development was unlikely to have any adverse environmental impacts 
that would prevent Council from granting development consent to this development application. 
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COMMUNITY CONSULTATION  

In accordance with the provisions of Section 4 of the Muswellbrook DCP 2009, the Application was 
notified for a period of not less than fourteen days from 20 February 2019 to 7 March 2019. A notice was 
also placed in the local newspaper, the Hunter Valley News, at the commencement of the notification 
period.  

No submissions were received during the notification period. 

OPTIONS 

The Development Assessment Committee may:  

(A) Grant development consent to the proposed development subject to the recommended 
conditions of consent,  

(B) Grant development consent to the proposed development unconditionally or subject to 
amended conditions of consent,  

(C) Refuse development consent to the proposed development and nominate reasons for refusal, 
or  

(D) Resolve not to determine the development application and defer its determination to the 
elected Council. 

LEGAL IMPLICATIONS 

Where the applicant is dissatisfied with the determination of the development application they have an 
opportunity under the provisions of the Environmental Planning and Assessment Act 1979 to appeal that 
determination at the Land and Environment Court. 

CONCLUSIONS 

DA 9/2019 has been reported to the Development Assessment Committee as it involves the 
development of a parcel of land includes an ephemeral waterway.  The proposed development will have 
no impact on the waterway. The determination of this development application is outside the function 
delegated to Council Officers but is within the function delegated to the development assessment 
committee.   

Council Officers have completed a Section 4.15 Assessment in relation to the proposed development. 
The Section 4.15 Assessment recommends that the Development Assessment Committee grant 
development consent to DA 9/2019 subject to conditions of consent outlined in Attachment B. 
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DEVELOPMENT ASSESSMENT REPORT 

 
Attached: Site Plan 

 
 
REPORT TO THE GENERAL MANAGER 
 
 

ADDRESS: LOT: 324 DP: 625169 
140 Martindale Road DENMAN 

  

APPLICATION No: 9/2019 

  

PROPOSAL: Alterations and Additions to Dwelling House 

  

OWNER: Mr B J & Mrs C D Burn 

  

APPLICANT: Mr B J Burn 
140 Martindale Road 
DENMAN  NSW  2328 
 

  

AUTHOR: Mr A Kazi 

  

DATE LODGED: 01/02/2019 

  

AMENDED:  

  

ADD. INFO REC’D:  

  

DATE OF REPORT: 24 April 2019 

 

 
 SUMMARY 
 
ISSUES:   Adjacent to a watercourse 
 
SUBMISSIONS:  Nil 
 
RECOMMENDATION: Approval subject to condition
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1.0 SITE AND LOCALITY DESCRIPTION  

The site subject is 140 Martindale Road, Denman. The property is formally identified as Lot 
324 DP 625169 and was registered on 3 May 1982.  
 
The subject site contains an existing dwelling house and shed. The shed was approved as in 
1997, the dwelling is an older approval. 
 
The allotment has access from Grey Gum Road via an existing gravel driveway. There is no 
reticulated water, sewage or drainage systems in the near vicinity of the site.  
 

 
 

2.0 DESCRIPTION OF PROPOSAL  

The proposed development involves extensions to the dwelling, to add a new lounge, 
bedroom and ensuite, a new veranda, alfresco area, and a carport. The proposed 
development would be setback from its most proximate property boundaries by 173m (to the 
south side) and 214m (to the north side).  
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Internal Referrals 
The application was referred to Council’s Environmental Health Officer who provided 
comments about the adequacy of the current on-site sewage management sytem and the 
need for further investigation to be carried out to determine whether that system required 
upgrading as an outcome of the development. To ensure the system is appropriately 
upgraded where required a standard condition of consent relating to the on-site sewage 
managements approval to operate has been included in the recommended conditions of 
consent.  
 
External Referrals 
 
Mine Subsidence Board 
 
The proposal was referred to the Subsidence Advisory NSW. The following conditions were 
recommended: 
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1. The development being undertaken strictly in accordance with the details set 
out on the application form, any information submitted with the application and 
the plans submitted, as amended or as modified by the conditions of this 
approval.  
Note: Any proposal to modify the terms or conditions of this approval, whilst still 
maintaining substantially the same development to that approved, will require the 
submission of a formal application for consideration by Subsidence Advisory NSW.  If 
amendments to the design result in the development not remaining substantially the 
same as that approved by this approval, a new application must be submitted to 
Subsidence Advisory NSW. 

2. This approval expires 5 years after the date the approval was granted if 
construction work has not physically commenced. 

3. Upon completion of construction, works-as-executed certification by a 
qualified engineer is to be forwarded to Subsidence Advisory NSW confirming 
that construction was in accordance with the plans approved by Subsidence 
Advisory NSW. 

 

3.0 ASSESSMENT 

The Application has been assessed against the relevant State and local planning legislation 
and policy. 
 
Section 4.15 Matters for Consideration 
 
Section 4.15(1)(a)(i)  The provisions of any Environmental Planning Instrument (EPI) 
 
The following EPIs, DCPs, Codes and Policies are relevant to this Application: 
 
1. Muswellbrook Local Environmental Plan 2009 (MLEP 2009) 
 
Land Use Zone and Permitted Land Use 
 
The development site is zoned E3 Environmental Management pursuant to MLEP 2009. The 

proposal is best defined as dwelling house, and is permitted with consent in the subject 
Zone.  
 
Objectives of the E3 Environmental Management Zone 
•  To protect, manage and restore areas with special ecological, scientific, cultural or 
aesthetic values. 
•  To provide for a limited range of development that does not have an adverse effect on 
those values. 
•  To maintain, or improve in the long term, the ecological values of existing remnant 
vegetation of significance including wooded hilltops, river valley systems, major scenic 
corridors and other local features of scenic attraction. 
•  To limit development that is visually intrusive and ensure compatibility with the existing 
landscape character. 
•  To allow agricultural activities that will not have an adverse impact on the environmental 
and scenic quality of the existing landscape. 
•  To promote ecologically sustainable development. 
•  To ensure that development in this zone on land that adjoins land in the land zoned E1 
National Parks and Nature Reserves is compatible with the objectives for that zone. 
 
It is considered that the development proposal is not contrary to the objectives of the Zone. 
 
Relevant Clauses applicable under the Muswellbrook Local Environmental Plan 2009 
 



Item 6.1 - Attachment A DA 9/2019 Section 4.15 Assessment 
 

 

Attachment A Page 17 
 

Part 1 Preliminary  

Part 2 Permitted or prohibited development  

2.1 Land use zones E3 Environmental Management Zone 

2.2 Zoning of land to which Plan applies See above 

2.3 Zone objectives and Land Use Table The proposed development is permissible with 
consent within the E3 Environmental Management 
zone and is generally in accordance with the land use 
zone objectives listed. Complies 

2.4 Unzoned land Not applicable 

2.7 Demolition requires development consent This clause refers to development consent being 
required for any demolition work. Minor external 
demolition work would be required with this proposal. 
This complies with the requirements of this clause of 
the MLEP 2009. 

Part 3 Exempt and complying development  

Part 4 Principal development standards  

4.3 Height of buildings MLEP 2009 specifies a maximum building height of 
12m in relation to the land. The existing height is 5.8m 
and the proposed development will also have a height 
of 5.8m. Complies.   

4.4 Floor space ratio There is no floor space ratio applicable to the subject 
site. Complies 

Part 5 Miscellaneous provisions  

Part 6 Urban release areas  

Part 7 Additional local provisions  

7.1 Terrestrial biodiversity The objectives of this clause are in regards to the 
protection, maintenance and improvement of the 
diversity of landscapes including: the biological 
diversity of native fauna and flora, ecological 
continued existence and recovery of threatened 
species and habitats. This applies to land which is 
identified as “Biodiversity” on the Terrestrial 
Biodiversity Map. The proposed development would 
not involve any vegetation clearing, there would be no 
adverse impacts in terms of the requirements of 
terrestrial biodiversity. Complies.  

7.5 Erection of dwelling houses on land in certain rural 
and environmental protection zones 
 
(1)  This clause applies to any of the following zones: 
(a)  Zone RU1 Primary Production, 
(b)  Zone RU3 Forestry, 
(c)  Zone E3 Environmental Management. 
(2)  Development consent must not be granted for the 
erection of a dwelling house on a lot in a zone to which 
this clause applies, and on which no dwelling house has 
been erected, unless the lot is: 
(a)  a lot created in accordance with clause 4.1, or 
(b)  a lot created before this Plan commenced and on 
which the erection of a dwelling house was permissible 
immediately before that commencement, or 
(c)  a lot created before this Plan commenced that is at 
least the minimum lot size specified for that lot by the Lot 
Size Map, or 
(d)  a lot for which subdivision approval was granted 
before this Plan commenced and on which the erection of 
a dwelling house would have been permissible 
immediately before that commencement, or 
(e)  an existing holding. 
 

The proposal involves additions to an existing 
dwelling. As such, this clause is not applicable.  
 
 

7.6 Earthworks The relatable objectives of this MLEP 2009 clause 
are: 
 
‘to ensure that earthworks for which development 
consent is required will not have a detrimental impact 

https://www.legislation.nsw.gov.au/#/view/EPI/2009/129/maps
https://www.legislation.nsw.gov.au/#/view/EPI/2009/129/maps
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on environmental functions and processes, 
neighbouring uses, cultural or heritage items or 
features of the surrounding land’.  
 
Earthworks involved with the proposed development 
would be associated with the establishing the pad and 
footings for the proposed development. These 
earthworks are not anticipated to create an issue.  A 
condition would be included on the development 
consent to ensure the works are carried out in 
accordance with Council’s standard requirements. 
Complies. 

 

 
2. State Environmental Planning Policy No. 55 – Remediation of Land 
 
Council Officers are unaware of any activities which have carried out on the site likely to 
have caused the contamination of the land. No visual evidence of any contamination was 
observed by Council Officers during an inspection of the site. It is therefore considered that 
the subject site is unlikely to be affected by contamination requiring remediation in 
accordance with the SEPP. The proposed development may therefore proceed without the 
need to further consider the provisions of this SEPP.  
 
3.  State Environmental Planning Policy No. 44 – Koala Habitat Protection 
 
This SEPP is a relevant consideration for all development applications where the land 
subject to that development application has an area greater than 1 hectare. As the proposed 
development does not involve the removal of vegetation, the proposal would comply with the 
requirements of this SEPP.  
 

4. State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004   
 
This SEPP encourages sustainable residential development through the implementation of 
BASIX for buildings. A BASIX certificate for the development has been submitted with the 
application which confirms that the proposed development would meet the requirements of 
the SEPP.  
 
Section 4.15(1)(a)(ii)  the provisions of any draft EPI. 
 
There are no draft EPIs relevant to the subject Application. 
 
Section 4.15(1)(a)(iii)  the provisions of any development control plan 
 
Section 3 – Site Analysis 
It is considered that the documentation provided with the Development Application satisfies 
the provisions of Section 3 of the Muswellbrook DCP. 
 
Section 4 – Notification 
In accordance with the provisions of Section 4 of the Muswellbrook DCP 2009, the 
application was notified from 20 February 2019 to 7 March 2019. A notice was also placed in 
the local newspaper, the Hunter Valley News, at the commencement of the notification 
period.  
 
No submissions were received during the notification period.  
 
Section 8 – Rural and Environmental Zone development 
 

 Controls Comments 

8.1 Introduction   

8.1.1 Dwelling Houses (i) Development applications for new dwellings As the proposal is not for a new 
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 Controls Comments 

on existing parcels of 
land 

demonstrate that the subject land comprises the 
whole of an existing holding including historic 
ownership pattern from title documents. 
(ii) Development applications for new dwellings 
demonstrate development consent for original 
subdivision under the Muswellbrook LEP 1985 
granted dwelling entitlement under that 
instrument. 

dwelling the provisions of this part are 
not applicable. 

8.2 Built Form   

8.2.1 Scenic Protection 
and Building Location 

(i) The roof line of the building must not protrude 
above natural ridge or tree lines when viewed 
from public areas and public roads. 
(ii) Substantial remnant vegetation is protected 
from disturbance. 
(iii) Outbuildings are located in proximity of and 
to the rear of the main dwelling house when 
viewed from the nearest road. Outbuildings 
should be located at the rear of the main house 
when viewed from the road and form a 
“homestead group” of buildings. Shearing sheds 
and hay sheds are appropriate away from the 
homestead group. 
(iv) The dwelling house is sited on land 
identified as being suitable for construction and 
free from contamination, flooding and bushfire 
risk. 
(v) Privacy and views of neighbouring houses 
are reasonably retained. 

(ii) The roof line of the proposed 
development would not protrude above 
the trees located on site.  
(ii) There would be no removal of 
vegetation.   
(iii) Outbuildings will form a ‘homestead 
group’. 
(iv) Land in relation to this development 
application is identified as being 
suitable for construction and free from 
contamination, flooding and bushfire 
risk.  
(v) The privacy and views of 
neighbouring houses would be 
retained. 
Complies. 

8.2.2 Setbacks (i) Buildings are setback a minimum of 50m 
from any public road 
(ii) Buildings are not located within 10m of any 
property boundary. 
(iii) A suitable buffer area is established in the 
vicinity of agricultural operations that may occur 
on adjoining land. 
(iv) Separation fencing is provided between 
development land and any adjoining rail 
corridor. 
(v) Development adjacent to rail corridors will 
require an acoustic report to be submitted to 
Council to address and indicate measures to 
mitigate potential impacts from noise and 
vibration. Relevant publications available from 
“Railcorp” for consideration are:- 
- Rail Related Noise and Vibration; Issue to 
Consider in Local 
Environmental Planning 
- Interim Guidelines for Councils - consideration 
of rail noise and 
vibration in the planning process 
- Guidelines for applicants - consideration of rail 
noise and 
vibration in the planning process 

(i) The proposed development would be 
setback a minimum of 50m from any 
public road. 
(ii) The development would not be 
located closer than 10m of any property 
boundary. 
(iii) There are no agricultural operations 
in the vicinity of the dwelling.  
(iv & v) There is no adjoining rail 
corridor.  
 
Complies. 

8.2.3 Colours and 
Materials 

(i) Use natural colours, muted and earth tones 
for major areas of the 
building, such as walls and roof, and restrict 
stronger colours to smaller 
features such as window frames, doors and 
decorative woodwork 
(ii) Use factory pre-coloured materials with low 
reflective properties. 
(iii) Avoid extensive use of highly reflective 
glass, highly reflective metal cladding (such as 
Zincalume and white Colorbond) and plastics on 
the exterior of buildings, unless it can be 
demonstrated that this appropriate to the 
particular circumstances that exist on the site. 

(i) A condition of consent for the use of 
natural colours, muted and earth tones 
for major areas of the building, such as 
walls and roof and to restrict stronger 
colours to smaller features such as 
window frames, doors and decorative 
woodwork should the proposal be 
approved.  
(ii & iii) A condition of consent would be 
to ensure external building materials 
are consistent with the requirements of 
section 15 of the MDCP 2009. 
 
This would comply with the 
requirements of this part of the MLEP 
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 Controls Comments 

2009.  

8.2.4 Car Parking and 
Access 

(i) Generally access roads to serve specific 
developments provide direct access to a public 
road under the care and control of Council, 
comprising all weather access for a two wheel 
drive vehicle. 
(ii) Car parking provided on site complies with 
any relevant requirements 
within section 16 of this DCP, and where car 
parking requirements apply, 
access roads are designed and constructed in 
accordance with relevant 
AS2890.1 & AUS-PEC requirements relative to 
the projected traffic flows. 
(iii) Entry gateways are set back sufficiently 
from the front boundary to allow vehicles to pull 
up off the public road carriageway. 
(iv) Access directly from a sealed road is to 
incorporate a sealed section between the road 
seal and the boundary alignment to minimise 
gravel being deposited on the road surface. 
(v) Rural property accesses shall be designed 
to comply with Council’s specifications for Rural 
Property Access. 
(vi) Rural property access is to be designed so 
that stormwater flows do not discharge down 
the access carrying sediment and debris onto 
Council’s roads. To accommodate this 
requirement the road shall be designed to 
include measures such as mitre drains, pipe 
culverts, causeways, diversion banks, or other 
similar water management devices. 

(i) There is an existing gravel vehicle 
access way which connects with 
Martindale Road to provide direct 
access to the public road. 
(ii) There is existing car parking on site 
which complies with the requirements 
of section 16.  
(iii) The existing entry gates are set 
back sufficiently from the front 
boundary to allow vehicles to pull up off 
the public road carriageway.  
(iv) Should the application be approved, 
a condition of consent should be to 
install and maintain a sealed section 
between the road seal and the 
boundary alignment to minimise gravel 
being deposited on the road surface. 
(v) The property access is existing.  
(vi) The property access is existing.  
 
The abovementioned controls would 
thereby comply with Council’s DCP 
2009.  

8.3 Environmental 
Matters 

  

8.3.1 Topography (i) The completion of a site evaluation during the 
assessment of development 
applications to ensure consistency with 
surrounding areas and existing topography 
(ii) The erection of structures to utilise materials 
and colours which are relevant 
to the surrounding rural landscape and which 
protect the visual amenity of the 
area 
(iii) The consideration of landform relevant 
issues (such as existing water drainage relevant 
to the site), during the assessment of proposed 
developments. 

(i) A site evaluation was completed by 
Council Officers to ensure consistency 
with surrounding areas and the existing 
topography. 
(ii) Should the proposal be approved, A 
condition of consent should be 
implemented for the erection of 
structures to utilise materials and 
colours which are relevant to the 
surrounding rural landscape and which 
protect the visual amenity of the area. 
(iii) There is currently an existing 
rainwater tank and minimal water 
drainage. The landform of the site is 
relativity flat in nature. Further 
stormwater management 
considerations will be discussed under 
Section 25.  
The abovementioned complies with the 
requirements of this sub-section.  

8.3.2 Vegetation (i) Identification and control of developments 
which are expected to impact on the areas of 
remnant vegetation as determined and mapped 
by The Vegetation of the Central Hunter Valley 
NSW project represented in Council’s native 

vegetation mapping layer. 
(ii) The clearing of native remnant vegetation or 
protected regrowth on properties (excluding 
permitted activities) which are zoned as rural or 
rural residential must receive appropriate 
approval from the Catchment Management 
Authority (CMA) in regards to the Native 
Vegetation Act 2003. 
(iii) The approval of any clearing in regards to 

There is no impact on native vegetation 
as a result of this development 
proposal.  
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 Controls Comments 

native remnant vegetation or protected regrowth 
within the definitions of the Native Vegetation 
Act 2003 will only be granted by the CMA if the 
clearing will improve or maintain environmental 
outcomes. 
(iv) Any clearing of native remnant vegetation or 
protected regrowth which is deemed to be 
‘permitted clearing’ under the definitions of the 
Native 
Vegetation Act and which does not require CMA 
approval, is to be undertaken as per the 
requirements of the Act and to ensure that 
clearing is limited only to those areas deemed 
necessary for the development. 
(v) The provisions of Clause 5A of the 
Environmental Planning and Assessment Act 
1979 may require the submission of a flora and 
fauna assessment report with the development 
application. See the guidelines for submitting 
applications in Section 3 of this DCP. 

8.3.4 Management of 
Rivers, Creeks, 
Streams and Drainage 

(i) Consideration of existing flow regimes of 
natural water courses which may be 
impacted by activities or developments 
(ii) Large scale or high density developments to 
be located in areas located alluvials zones. 
(iii) Mitigation and/ or treatment of water quality 
impacts from land use activities or development 
(iv) Assessment of increased flows to natural 
water courses and drainage channels during the 
preparation of development applications and 
supporting documentation. 
(v) Consideration of habitat connectivity during 
the assessment of developments which may 
impact on watercourses and riparian vegetation. 
(vi) any activities which require additional 
permits or approvals to be obtained by the 
applicant or landholder. 

There is an ephemeral watercourse that 
cuts across the north-eastern corner of 
the lot.  The proposed development 
would have a significantly adverse 
impacts on that watercourse.  

8.3.5 Services (i) A suitable area is available for perpetual on-
site disposal of wastes in accordance with 
section 23 of this DCP. 
(ii) An adequate water supply is provided. 

(i). The existing dwelling is connected 
to an on-site sewerage management 
system that was originally designed for 
a 3 bedroom dwelling.  A condition of 
consent will be imposed requiring an 
assessment of the adequacy of the 
system for the larger household. 
 
(ii) The existing dwelling is serviced by 
water tanks.  

8.4 Frost Control Fans   

 
Section 20 – Erosion and Sediment Control 
 
A condition of consent will be imposed on any development consent requiring that 
appropriate methods of erosion and sediment control are put in place throughout the 
carrying out of the development in accordance with Council’s standard requirements.  
 
Section 23 – On-site Sewage Management Systems 
 
The existing dwelling is connected to an on-site sewerage management system that was 
originally designed for a 3 bedroom dwelling.  A condition of consent will be imposed 
requiring an assessment of the adequacy of the system for the larger household and the 
submission of a new Section 68 approval to operate for the septic.  
 
Section 24 – Waste Management 
 
A waste minimisation management plan has not been prepared in relation to the proposed 
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development. A review of this Section of the DCP indicates that such a plan should be 
prepared in relation to the proposed development. Accordingly, it is recommended that a 
Waste Management Minimisation Plan be required and the DCP objectives adhered to 
through the imposition of a condition. This would comply with the MDCP 2009.   
 
Section 25 – Stormwater Management 
 
This part of the MDCP 2009 lists the requirements for Stormwater Management within 
Muswellbrook. Stormwater drainage has been noted on the submitted plans accompanying 
the development application to be drained to the existing outlets in accordance with the 
Plumbing code of Australia (NCC Volume 3) and relevant Australian Standards. A condition 
of consent should be implemented to ensure that the proposed stormwater drainage 
complies with AS 3500.3.  
 
Section 94A Contributions Plan 2009 

The total project value would be $351,490.00. A developer contribution of $3,514.90 will 
apply to the proposed development should the Application be approved. 
 
Section 4.15(1)(a)(iiia)  the provisions of any planning agreement 
 
There are no planning agreements relevant to the subject Application. 
 
Section 4.15(1)(a)(iv)  the provisions of the regulations 
 
Division 8A of the Environmental Planning and Assessment Regulation 2000 applies to the 
development. 
 
Section 4.15(1)(a)(v)  the provisions of any coastal zone management plan 
 
This item is not relevant to the subject Application. The Application does not relate to a 
coastal area. 
 
Section 4.15(1)(b)  the likely impacts of that development 
 
The following additional matters were considered and, where applicable, have been 
addressed in this report: 
 
Context & Setting  Waste 
Built Form Energy 
Potential Impact on Adjacent Properties Noise and Vibration 
Access, Traffic and Transport Natural hazards 
Public Domain Technological hazards 
Utilities Safety, Security, and Crime Prevention 
Heritage Social Impact on Locality 
Other land resources Economic Impact on the Locality 
Water Site Design and Internal Design 
Soils Construction 
Air & microclimate Cumulative Impacts 
Flora & fauna  

 
Key areas of consideration for the assessment of the proposed development were bushfire  
hazards.  
 
Technical Hazards – bushfire protection 
The proposed development relates to land identified as bushfire prone land. The provisions 
of Planning for Bushfire Protection 2006 are therefore relevant to the assessment of the 
proposed development. A Bushfire Threat Assessment has been prepared in relation to the 
proposed development by the Applicant. The Assessment recommends a number of 
bushfire protection measures including the construction of the proposal to a Bushfire 
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protection Level of BAL 12.5. Council Officers have reviewed this Bushfire Threat 
Assessment and it recommendations and incorporated its recommendations into the 
recommended conditions of consent to ensure that the development complies with the 
provisions of Planning for Bushfire Protection 2006.   
 
Section 4.15(1)(c)  the suitability of the site for the development 
 
It is considered that the development is compatible with surrounding land uses and site 
characteristics, subject to consent conditions. 
 
Section 4.15(1)(d)  any submissions made 
 
No submissions were received during the notification period. 
 
Section 4.15(1)(e)  the public interest. 
 
It is considered that the proposal is not contrary to the public interest. 
 
 
5 CONCLUSION 
 
The application has been assessed in accordance with the legislation listed at the beginning 
of the report.  The application was notified to neighbouring property owners in accordance 
with the provisions of the Muswellbrook DCP.  
 
The proposed development has been assessed against the relevant heads of consideration 
of Section 4.15 of the Environmental Planning and Assessment Act 1979. As outlined above 
it is considered that the proposed development would be in accordance with the relevant 
planning provisions.  
 
Accordingly, it is recommended the application be approved subject to conditions of consent. 
 
RECOMMENDATION 
 
PURSUANT TO SECTION 4.16 OF ENVIRONMENTAL PLANNING AND ASSESSMENT 
ACT 1979 (AS AMENDED) that Council as the consent authority, grant development 
consent to DA 9/2019 subject to standard conditions of consent and the conditions of 
consent recommended by this 4.15 Assessment.  

 
Council’s  

 
 
 
Signed by:   

 Hamish McTaggart Atef Kazi 
 Senior Development Planner Project Planner 
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IDENTIFICATION OF APPROVED PLANS  

 
(1) Development in Accordance with Plans 
 

The development being carried out in accordance with the development application, 
statement of environmental effects, Bushfire Assessment Report and the drawings 
referenced below, and endorsed with Council’s approval stamp, except where 
amended by the following conditions. 

 
 

OPERATIONAL CONDITIONS IMPOSED UNDER THE ENVIRONMENTAL PLANNING AND 

ASSESSMENT ACT AND REGULATIONS AND OTHER RELEVANT LEGISLATION 

 
(2) Building Code of Australia 
 

All building work must be carried out in accordance with the provisions of the Building 
Code of Australia. 

 
(3) Home Building Act 
 

(1) Building work that means residential building works (under the meaning and 
exemptions of the Home Building Act 1989) must not be carried out unless the 
Principal Certifying Authority for the development which the work relates: 

 
(a) In the case of work being carried out by a licensed builder : 

(i) Has been informed in writing of the licensees name and license 

number, and; 

(ii) Has received Home Owners Warranty Insurance for works where 

the contract price of the works exceeds $20,000. 

(b) In the case of an Owner Builder: 

(i) Has been informed in writing of the persons name and Owner 

Builder permit number where the cost of works is greater than 

$10,000, or; 

(ii) Has been given declaration signed by the owner of the land that 

states that the reasonable market cost of the labour and materials 

is less than $10,000. 

(2) A certificate purporting to be issued by an approved insurer under Part 6 of 

the Home Building Act 1989 that states that a person is the holder of an 

insurance policy issued for the purposes of that Part is, for the purposes of 

Drawing No. Drawn by Drawing 
Date 

Received 

Location Plan, Elevation 
Plan and Floor Plan 

P.B. Eveleigh Plan 
Service 

1 February 
2018 

1 February 
2019 

Site Plan, Part Site Plan and 
Section drawings 

P.B. Eveleigh Plan 
Service 

1 February 
2018 

1 February 
2019 
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this clause, sufficient evidence that the person has complied with the 

requirements of that Part. 

(3) If arrangements for doing residential building work are changed while the work 

is in progress so that the information submitted to Council is out of date, 

further work must not be carried out unless the Principal Certifying Authority 

for the development to which the work relates (not being the Council), has 

given the Council written notice of the updated information. 

Note: (1) The amounts referred to in point 1 may be subject to change as 
regulations are amended. 

(2) An owner that engages multiple licensees/contracts or contracts for part 
of the work and completes work themselves is considered an Owner 
Builder under the Home Building Act 1989. 

 
(4) Bushfire Prone Developments 
 

The following bushfire prevention measure shall be provided to the development:-   
(a) The entire property which the dwelling is to be situated is to be established 

and managed as an inner protection area (IPA) in accordance with Section 
4.1.3, Appendix 2 and Appendix 5 of the NSW Rural Fire Service’s document 
planning for Bushfire Protection, 2006.  

(b) The dwelling is to be designed and constructed in accordance with AS3959 to 
achieve the Bushfire Attack Levels (BALs) specified below in accordance with 
the recommendations of the recommendations of the Bushfire Assessment 
Report and Plans prepared by P.B. Eveleigh Plan Service:    

i. The elevations identified in the Bush Fire Plan of the above 
referenced shall achieve a minimum BAL rating of BAL-12.5   

(c) The property access shall be constructed and maintained at all times to 
comply with the requirements of Section 4.1.3(2) of Planning for Bushfire 
Protection, 2006.    

(d) Landscaping shall be in accordance with Appendix 5 of Planning for Bushfire 
protection, 2006.  

(e) Water (non-reticulated), electricity and gas are to comply with Section 4.1.3 of 
Planning for Bushfire Protection, 2006. 

(f) The landowner is to prepare an appropriate emergency bushfire action plan. 
Details of how to prepare such a plan can be found online at the NSW Rural 
Fire Service website.   

Plans and specifications demonstrating compliance are to be submitted to Certifying 
Authority for approval prior to the release of the Construction Certificate. 

 

CONSTRUCTION CERTIFICATE REQUIREMENTS 

 
(5) Requirement for a Construction Certificate 
 

No works shall commence on site until such time as a Construction Certificate has 
been issued for either part or all of the works. If a certificate is issued for part of the 
works it must cover the works being undertaken onsite.  

 
Note:  A Construction Certificate issued by an Accredited Certifying Authority must 

be deposited with Council at least 48 hours prior to the commencement of 
any earthworks, engineering or building work on the site. 
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ANCILLARY MATTERS TO BE COMPLETED PRIOR TO THE ISSUE OF THE CONSTRUCTION 

CERTIFICATE 

 
(6)  Bushfire Attack Level Design  

Prior to the issue of any Construction Certificate the person acting with this consent 
shall provide the Principle Certifying with construction plans to demonstrate that the 
component of the development for which a Construction Certificate is being sought 
has been designed in accordance with the relevant Bushfire Attack Level 
Construction requirement.  
 
The bushfire attack level construction of the building shall be in accordance with the 
Bushfire Attack Levels specified by condition 4 of this consent (BAL-12.5 construction 
for all elevations – see Bush Fire Plan of the approved Bushfire Assessment Report).  

 
(7) Waste Management Plan  
 

A Waste Management Plan is to be submitted with the Construction Certificate. The 
plans should include, but not be limited to, the estimated volume of waste and 
method of disposal for the construction and operation phases of the development, all 
landfill removed from the site, haulage routes, design of on-site wind proof waste 
storage and recycling area and administrative arrangements for waste and recycling 
management during the construction process. 

 
(8) BASIX Commitments  

 
Under clause 97A(3) of the Environmental Planning & Assessment Regulation 2000, 
it is a condition of this development consent that all the commitments listed in each 
relevant BASIX Certificate for the development are fulfilled.  Details and plans 
demonstrating compliance with these requirements are to be submitted to the 
Certifying Authority for approval with the Construction Certificate. 

 
In this condition: 

 
(a) relevant BASIX Certificate means: 

i. a BASIX Certificate that was applicable to the development when this 

development consent was granted (or, if the development consent is 

modified under section 96 of the Act, a BASIX Certificate that is 

applicable to the development when this development consent is 

modified); or 

ii. if a replacement BASIX Certificate accompanies any subsequent 

application for a construction certificate, the replacement BASIX 

Certificate; and 

(b) BASIX Certificate has the meaning given to that term in the Environmental 

Planning & Assessment Regulation 2000. 
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CONDITIONS THAT MUST BE ADDRESSED PRIOR TO COMMENCEMENT 

 
(9)  Mine Subsidence 
 

(a) The development being undertaken strictly in accordance with the details 
set out on the application form, any information submitted with the 
application and the plans submitted, as amended or as modified by the 
conditions of this approval.  

Note: Any proposal to modify the terms or conditions of this approval, whilst 
still maintaining substantially the same development to that approved, will 
require the submission of a formal application for consideration by 
Subsidence Advisory NSW.  If amendments to the design result in the 
development not remaining substantially the same as that approved by this 
approval, a new application must be submitted to Subsidence Advisory NSW. 

 

(b) This approval expires 5 years after the date the approval was granted if 
construction work has not physically commenced. 

 
(10) Site Sign 
 

A sign must be erected in a prominent position on any work site on which work 
involved in the erection or demolition of a building is being carried out: 
 
(a) stating that unauthorised entry to the work site is prohibited;  

(b) showing the name of the principal contractor (or person in charge of the work 

site), and a telephone number at which that person may be contacted at any 

time for business purposes and outside working hours; and 

(c) showing the name, address and telephone number of the Principal Certifying 

Authority for the work. 

Any such sign must be maintained while to building work or demolition work is being 
carried out, but must be removed when the work has been completed. 

 
This condition does not apply to building works being carried out inside an existing 
building. 

 
(11) Site Facilities 
 

(a) If the development involves building work or demolition work, the work site 
must be fully enclosed by a temporary security fence (or hoarding) before 
work commences. 

(b) A minimum width of 1.2m must be provided between the work site and the 
edge of the roadway so as to facilitate the safe movement of pedestrians. 

(c) Any such hoarding or fence is to be removed when the work has been 
completed. 

(d) A garbage receptacle fitted with a tight fitting lid for the reception of all food 
scraps and papers from the work site must be provided prior to building work 
commencing and must be maintained and serviced for the duration of the 
work. 

(e) Toilet facilities must be provided on the work site at the rate of one toilet for 
every 20 persons or part of 20 persons employed at the work site. 

(f) Each toilet provided must: 
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• be a standard flushing toilet, connected to a public sewer, or 
• if connection to a public sewer is not available, to an on-site effluent 

disposal system approved by the council, or 
• an approved temporary chemical closet. 

(g) The provision of toilet facilities must be completed before any other work is 
commenced. 

(h) A person having the benefit of this certificate who causes an excavation that 
extends below the level of the base of the footings of a building on an 
adjoining allotment of land must at their own expense and where necessary: 
• protect and support the building from damage, and 
• If necessary, underpin and support the building in accordance with the 

details prepared by a professional engineer. 
(i) A person having the benefit of this certificate who causes the excavation 

must, at least 7 days before commencing this work, give notice of intention to 
do so to the owner of the adjoining allotment of land and provide particulars of 
the proposed work. 

(j) Erosion and sediment controls must be provided in accordance with the 
details shown on the approved plans, prior to the disturbance of any soil on 
the work site. 

 
(12)   Damage to Public Infrastructure  

 
The applicant shall bear the cost of all restoration works to Council property 
damaged during the course of this development.  The applicant shall submit in 
writing and/or photographic record, of any existing damage to Council property 
before commencement of work. 

 
Note: This documentation will be used to resolve any dispute over damage to 

infrastructure.  If no documentation is received prior to commencement of 
work it will be assumed that the infrastructure was undamaged and the 
applicant will be required to restore all damaged infrastructure at their 
expense. 

 
(13)  Materials 

 
In accordance with the provisions of the Muswellbrook Development Control Plan the 
external cladding of the building shall be constructed from non-reflective metal 
cladding. Zincalume or reflective white sheet metal cladding is not be used without 
the prior written approval from Council.   The use of natural colours, muted and earth 
tones for major areas of the building such as walls and roofs to restrict stronger 
colours to smaller features such as window frames, doors and decorative woodwork 
shall be adhered. 
 

CONDITIONS THAT MUST BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK 

 
(14) Construction Hours  
 

(a) Subject to this clause, building construction is to be carried out during the 
following hours: 

i. between Monday to Friday (inclusive)—7.00am to 6.00pm 

ii. on a Saturday—8.00am to 1.00pm 

(b) Building construction must not be carried out on a Sunday or a public 

holidays.  
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(c) Demolition works and excavation works must only be carried out between 

Monday to Friday (inclusive) between 8.00am and 5.00pm. 

The builder and excavator must display, on-site, their 24 hour contact telephone 
numbers, which are to be clearly visible and legible from any public place adjoining 
the site. 

 
(15) Out of Hours Work Permits  

 
Where it is necessary for works to occur outside those hours allowed by these 
conditions, approval for such will be subject to written permission on each occasion 
from Council.  Such occurrence shall be limited to two occasions per calendar 
month and shall only be approved if public safety or convenience is at risk.  Any 
further variation shall require the lodgement and favourable determination of a 
modification application pursuant to Section 4.55 of the Environmental Planning and 
Assessment Act 1979. 
 
Failure to obtain a permission for work outside of the approved hours will result in 
fines being issued, or Council pursuing any action required (including legal 
proceedings) to have the out of hours work cease, without prior warning. 
 
It is recommended that applications be lodged as early as possible to allow 
sufficient time for determination by Council and to avoid disruption or delay due to 
conflicting priorities. 

 
(16) Erosion and Sediment Controls  

 
The approved Sediment & Erosion controls shall be reinstated daily prior to workers 
leaving the site where modified at any time.  Any sediment that escapes from the 
allotment shall be cleaned, collected and disposed of to Council’s waste 
management facility or the sediment shall be returned to the subject allotment on a 
daily basis. 

 

CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE OCCUPATION 

CERTIFICATE 

 
(17)  Work-as-executed Certification  
 

Upon completion of construction, works-as-executed certification by a qualified 
engineer is to be forwarded to Subsidence Advisory NSW confirming that 
construction was in accordance with the plans approved by Subsidence Advisory 
NSW. 

 
(18)    Sealed Section between the Road and the Boundary 
 

A sealed section between the road and the boundary alignment shall be installed 
and maintained in order to minimise gravel being deposited on the road surface.  

 
(19)    Rural Property Access 
 

Rural property access is to be designed in accordance with Council’s specifications 
outlined in the Muswellbrook Development Control Plan 2009. This is to ensure that 
stormwater flows do not discharge down the access carrying sediment and debris 
onto Council’s roads. To accommodate this requirement the access way shall be 



Item 6.1 - Attachment B DA 9/2019 Recommended Conditions of Consent 
 

 

Attachment B Page 30 
 

designed to include measures such as mitre drains, pipe culverts, causeways, 
diversion banks, or other similar water management devices.  

 

(20) On-site Sewage Management 
 
 Prior to the issue of any Occupation Certificate the applicant is to obtain approval 

from Council’ Environmental Health Section in writing that the on-site sewage 
management that the on-site sewage management system is suitable size and 
standard to manage the additional waste water loading associated with the dwelling 
extension.  

 
 Should it be necessary for the on-site sewage management system to be modified to 

account for the additional loading approval of these alterations must be obtained from 
Council in accordance with the requirements of Section 68 Local Government Act. 
Applications to install a system must be accompanied with a Wastewater 
Management Plan including Site and Soil Assessment by a suitably qualified person. 

 
(21) Occupation 

 
The building is not to be used or occupied until a final inspection has been carried 
out and an occupation certificate has been obtained from the Principal Certifying 
Authority. 

 

CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES 

 
 
(22) Stormwater Disposal  
 

All stormwater from the development including all hardstandings and overflows from 
rainwater tanks is to be collected and disposed of to the site’s existing drainage 
network. 
 
Note: all stormwater drainage must comply with Australian Standard 3500.3.   
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6.2 DA 87/2015 SECTION 4.55(1A) MODIFICATION - LOT 31 GOLDEN 
HIGHWAY, SANDY HOLLOW 

Attachments: A. DA 87/2015 Section 4.55(1A) Modification Assessment  

B. DA 87/2015 Section 4.55(1A) Recommended Conditions of 
Consent  

C. DA 87/2015 Proposed Plans and Staging Plans  

D. DA 87/2015 - Council's Notice of Determination dateed 19 may 
2016  

E. DA 87/2015 - Approved Plan Referenced by 19 May 2016 
Notice of Determination  

F. Correspondence from Adam Thrift   

Responsible Officer: Carolyn O'Brien - Acting Director - Environment & Community 
Services  

Author: Hamish McTaggart - Co-Ordinator - Development  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Provide efficient and effective Development Application, Complying 
Development Certificate, Construction Certificate and Occupational 
Certificate assessment services.        

PURPOSE 

This report has been prepared to inform the Development Assessment Committee in determining a 
Section 4.55(1A) Modification application for the amendment of the development consent issued by 
Council in relation to Development Application (DA) 87/2015.  

DA 87/2015 involves the subdivision of Lot 31 DP 1156452 into nine (9) lots and this proposed 
modification seeks to amend the development application by including a staging plan to allow the 
development to be carried out in 2 Stages. This Section 4.55(1A) modification has been assessed by 
Council Officers and a copy of the Assessment Report is attached.   

Delegations issued to the General Manager include a limitation on the General Manager determining 
matters under the Environmental Planning and Assessment Act 1979 as follows: 

(ii) [determine matters] which are for, or in any way related to: 

1. (e) subdivisions into more than five lots. 

The delegations issued to the Development Assessment Committee allow the Committee to determine 
development applications that involve the subdivision of land into a maximum of ten (10) lots.  

Therefore, this report has been prepared to inform the Committee its assessment and determination of 
the development application.  

 

RECOMMENDATION 

The Development Assessment Committee approve the Section 4.55(1A) modification of DA 
87/2015, involving the carrying out of the nine (9) lot subdivision of Lot 31 DP 1156452 in 2 
Stages, subject to the recommended conditions contained in Appendix B.    

 

Moved: _____________________________ Seconded: _______________________________ 
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DESCRIPTION OF THE PROPOSAL 

The proposed Section 4.55 modification application seeks Council’s approval for the modification of a 
development consent issued by Council Officers for the nine (9) lot subdivision of Lot 31 DP 1156452.  

The development application was approved by Council Officers under delegated authority on 19 May 
2016.  

The land subject to this development application is zoned RU5 Village under the Muswellbrook Local 
Environmental Plan 2009 and is part of the Sandy Hollow village. The subject site is identified in context 
with the wider locality in the image below.   

 

The purpose of the proposed modification is to enable the approved subdivision to be carried out in 2 
Stages. The staging of the development is the only change to the approved development proposed by 
the applicant.  

The plans submitted seek approval to carry out the development in the following 2 stages.  

Stage 1:  

The subdivision of four (4) lots with frontage to the Golden Highway and the creation of a residual 
development lot to be further subdivided as part of Stage 2.  The Stage 1 subdivision is identified in the 
image below:  

  

Stage 2: 

The subdivision of the residual lot (Lot 105) into five (5) lots as set out in the image below.  
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ASSESSMENT SUMMARY  

Council Officers have considered the proposed development against the relevant matters prescribed by 
Section 4.55(1A) and Section 4.15 of the Environmental Planning and Assessment Act 1979. A copy of 
the Development Assessment Report is provided in Attachment A for the Development Assessment 
Committee’s consideration.   

The result of the assessment is that Council Officers recommend that development consent be granted 
to the proposed development subject to recommended conditions of consent. The recommended 
conditions of consent are provided in Attachment B. 

Key considerations and findings of the assessment report include:  

 The proposed modification seeks to establish a staging plan for the carrying out of the approved 
development. Accordingly Council Officers are satisfied that the proposed modified development 
would be substantially the same development as the development previously approved and would 
be of minimal environmental impact. Accordingly, Council may consider the proposed development 
as a Section 4.15(1A) modification.  

 The proposed modification does not alter the approved lot arrangement in any way other than 
requesting the carrying out of the development in stages. Accordingly, there are limited matters that 
require consideration under Section 4.15(1) of the Environmental Planning and Assessment Act 
1979 to inform the determination of this development application. The key areas of consideration 
relate to the servicing requirements for each stage of the development. 

The recommended conditions of consent have been adjusted to account for these issues and take into 
consideration comments from Council’s Roads and Drainage Division, Water and Waste Division and 
NSW Roads and Maritime Services as relevant authorities consulted in relation to the servicing of the 
staged development.   

Following the Development Assessment Committee’s previous deferrals of the Development Application 
the applicant has been in contact with Council around the deferral. The owner of the land has provided a 
letter to Council indicating that he has also been in contact with the person benefited by the development 
consent issued by Council for the subdivision of the property opposite the site on Honey Lane and the 
improvements to Honey Lane required by that consent.  

COMMUNITY CONSULTATION 

Surrounding properties were notified of the development proposal between 9 January 2019 and 24 
January 2019. A notice was also placed in the local newspaper, the Hunter Valley News, at the 
commencement of the notification period. 

No submissions were received from the public in relation to the proposed development.   
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OPTIONS 

The Development Assessment Committee may: 

(A) Grant approval to the Section 4.55(1A) modification application subject to the recommended 
conditions of consent, 

(B) Grant approval to the Section 4.55(1A) modification application unconditionally or subject to 
amended conditions of consent, 

(C) Refuse the Section 4.55(1A) modification application and nominate reasons for refusal, or 

(D) Resolve not to determine the Section 4.55(1A) modification application and defer its determination 
to the elected Council.  

LEGAL IMPLICATIONS 

Where the applicant is dissatisfied with the determination of the Section 4.55 modification application 
they have an opportunity under the provisions of the Environmental Planning and Assessment Act 1979 
to appeal that determination at the Land and Environment Court.  

CONCLUSION 

This Section 4.55(1A) modification of DA 87/2015 has been reported to the Development Assessment 
Committee as it involves a subdivision of one lot into more than five (5) lots. Therefore, the determination 
of this development application is outside the function delegated to Council Officers by Council. The 
determination of the development application is within the function delegated to the development 
assessment committee.  

Council Officers have completed an assessment of the proposed Section 4.55(1A) modification. This 
assessment recommends that the Development Assessment Committee grant development consent to 
DA 116/2018 subject to conditions of consent outlined in Attachment B.  
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ASSESSMENT REPORT 
 
 
 
ADDRESS/WARD: Lot: 31 DP: 1156452, Merriwa Road Sandy Hollow 
  
APPLICATION NO: 87/2015 
  
PROPOSAL: Pursuant to section 4.55(1A) of the EP & A Act 1979, to 

modify a consent for s4.55(1a) modification - subdivision of 
one (1) lot into nine (9) lots - modification to carry out the 
development in two (2) stages 

  
OWNER: Mr A P Thrift 
  
OWNER ADDRESS: 13 Goulburn Drive 
 SANDY HOLLOW  NSW  2333 
  
  
APPLICANT: Mr A P Thrift 
  
ADDRESS: 13 Goulburn Drive 
 SANDY HOLLOW  NSW  2333 
  
  
AUTHOR: Report of Mr H A McTaggart 
  
DATE OF REPORT: 2 April 2019 
  
DATE LODGED: 17/12/2018 
 
 

 
    SUMMARY 
 
ISSUES: Section 4.55(1A) of the Environmental Planning and Assessment Act, 

1979. 
 
SUBMISSIONS:  Nil  
 
RECOMMENDATION: Approval Subject to Conditions 
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DESCRIPTION OF PROPOSAL 
 
On the 19 May 2016 Council Officers granted development consent to DA 87/2015 for nine (9) lot 
subdivision of Lot 31 DP 1156452.  
 
The subject land is located in the Sandy Hollow Township, is zoned RU5 Village and has direct 
frontages to the Golden Highway, Goulburn Drive and Honey Lane.  
 
The site is identified in context with its surrounds in the image below.  
 

    
 
This application seeks to modify Council’s previous approval of the development application to carry 
out the development in two stages.  
 
Other than the inclusion of the proposed staging plans, there are no other changes to the approved 
development. The number of lots proposed, lot locations and lot sizes would remain consistent with 
those previously approved by Council.   
 
Under the proposed staging plan the subdivision would be carried out in two stages. Stage 1 would 
create four (4) lots with road frontage to the Golden Highway and a residual development lot. 
Proposed Stage 1 is shown in the image below.  
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Stage 2 would consist of the subdivision of the Stage 1 residual lot (Lot 105) into five (5) lots. 
Proposed Stage 2 is shown in the image below.  
 
   

 
As previously mentioned the location and area of the proposed lots would remain consistent with the 
previous approval.  
  

 
 
 
SUBMISSIONS 
 
The proposed modification was notified and advertised in accordance with the provisions of the 
Muswelbrook DCP between the 9 January 2019 and 24 January 2019. During this period, 
neighbouring property owners were notified of the development and a Notice published in the 
Hunter Valley News on the 9 January 2019.  
 
No submissions were received by Council in relation to the proposed modification.  
 
SECTION 4.55 CONSIDERATIONS   
 
Section 4.55 of the Environmental Planning and Assessment Act 1979 establishes a framework 
under which applicants can apply for the modification of a development consent previously granted 
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by a consent authority. There are three (3) types of modifications to development consents that can 
be applied for under Section 4.55: 

 Section 4.55(1) – modifications involving a minor error, wrong description or miscalculation.  

 Section 4.55(1A) – modifications involving minimal environmental impact.  

 Section 4.55(2) other modifications. 
 
The application lodged with Council is a Section 4.55(1A) modification application. When 
considering whether to grant consent to a Section 4.55(1A) modification application a consent 
authority must take the following matters into consideration: 
 

 Whether it is satisfied that the development to which the consent as modified relates is of 
minimal environmental impact; 

 Whether it is satisfied that the development to which the consent as modified relates is 
substantially the same development; 

 Whether it has notified the application in accordance with the regulations and has considered 
any submissions made concerning the proposed modification; and 

 in determining the application for modification, has taken into consideration such matters 
referred to under Section 4.15(1) as are relevant. 

 
Is the proposed development of minimal environmental impact? 
 
The proposed modification does not alter the number, location or size of lots in the approved 
subdivision. The only change to the development is the carrying out of the development in stages. 
Council Officers are satisfied that the modification proposed is of minimal environmental impact.  
 
Is the proposed development as modified substantially the same development approved by 
the Council? 
 
The proposed development is considered to be substantially the same development. There are no 
proposed changes to the number, size or location of the proposed lots. This modification seeks 
approval for the carrying out of the development in stages only. Accordingly, Council Officers are 
satisfied that the proposed development is substantially the same as the development previously 
approved by Council.  
 
Has the proposal been notified in accordance with the Regulations and Council’s DCP 
requirements?  
 
The proposed development was notified in accordance with the Muswellbrook DCP requirements. 
No submissions were received by Council in relation to the proposed development.  
 
Any relevant considerations under Section 4.15(1) of the Environmental Planning and 
Assessment Act 1979. 
 
The proposed modification has been reviewed against the relevant matters for consideration 
specified by Section 4.15(1) of the Environmental Planning and Assessment Act 1979.  
 
The only notable change to the relevant environmental planning and assessment matters specified 
by Section 4.15(1) relate to the changes to lot servicing and construction works through the staging 
of the development. To inform relevant issues around the servicing of lots associated with the 
staging of the development, the proposal has been referred to Council’s Water and Waste Division, 
Roads and Drainage Division and the NSW RMS. Matters raised by these referrals have been 
considered under the sub-headings below.  
 
NSW RMS   
NSW Roads and Maritime Services provided correspondence dated 10 January 2019 raising no 
objection to the proposed development and its staging. The requirements imposed as a result of 
NSW RMS requirements on the original consent have been retained as recommended conditions of 



Item 6.2 - Attachment A DA 87/2015 Section 4.55(1A) Modification Assessment 
 

 

Attachment A Page 51 
 

consent, but adjusted to reference the current lot arrangement.   
  
Water and Waste  
The proposed development was referred to Council’s Water and Waste Division who provided 
comments dated 9 January 2019 raising no issue in relation to the staging of the development. 
Recommended conditions relating to the Notice of Arrangement and water servicing of the 
development have been adjusted to reflect the staging plan.  
 
Roads and Drainage 
The proposed development was referred to Council’s Roads and Drainage Team who provided 
comments in relation to the proposal on the 2 April 2019. These comments consider the impact of 
staging the development on timing of works to upgrade Honey Lane, which was a requirement of 
the original Notice of Determination for DA 87/2015. To manage the rollout and construction of this 
infrastructure and vehicle crossovers for the proposed lots, conditions have been updated and 
imposed consistent with the following: 

 The full upgrade of the Honey Lane intersection and the first 30m of road pavement 
construction will be required as part of Stage 2 works, as there is no increase in traffic or 
vehicle movements on this road as part of the stage 1 development. This work is to be 
completed prior to the issue of a Stage 2 subdivision Certificate. 

 A kerb return is to be installed and a pram ramp provided to connect to the existing footpath 
pavement. This would improve pedestrian accessibility to the development and compliance with 
the aims and objectives of Section 5.1.3 (k) and (m) of the DCP. 

 To manage and ensure access to the residual development lot from Goulburn Drive, an 
additional requirement has been drafted for the recommended conditions, requiring that vehicle 
access for the residual lot be constructed from Goulburn Drive prior to the issue of a Stage 1 
Subdivision Certificate.   

 
It is considered that the proposed modification does not present any issue that would prevent 
Council from granting approval to the modification, provided the conditions of consent are updated 
to reflect their requirements. 
 
CONCLUSION 
 
The proposed Section 4.55(1A) Modification for the carrying out of the approved nine (9) lot 
subdivision of Lot 31 DP 1156452 in 2 Stages has been assessed against the relevant matters 
prescribed by Section 4.55 of the Environmental Planning and Assessment (EP&A) Act 1979.  
Council Officers are satisfied that the proposed modification is of minimal environmental impact and 
substantially the same as the development previously approved by Council. 
 
Council Officers have also considered the proposed modification against the provisions of Section 
4.15(1) of the EP&A Act 1979 and are satisfied that the proposed modification would be in 
accordance with the relevant assessment provisions and that development consent can be granted 
subject to a number of modified conditions of consent.   
 
RECOMMENDATION 
 
That the Development Assessment Committee approve the modification of DA 87/2015 subject to 
recommended modified conditions of consent.  
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DA 87/2015 S4.55(1A) Modification Proposed Conditions of Consent  
 
Schedule 1 contains summary of modified conditions and Schedule 2 sets out proposed conditions in full. 

 
 

SCHEDULE 1  
SUMMARY OF MODIFIED CONDITIONS OF CONSENT 

 
This Schedule includes a summary of the changes to the conditions of consent from those 
imposed on the original determination of this development application. This Schedule should 
not be relied on to identify the full details of the consent and is provided as a reference 
document only to assist a person reviewing or acting with this consent to  identify changes 
from the consent previously issued by Council. The current conditions of consent are listed 
in full in Schedule 2.  
 
The dot points below provide a brief summary of changes to the conditions of consent 
imposed by Council in its previous determination of this development application:  
   

 Condition 1,  amended to reference the updated approved plans  

 Condition 8, modified to restrict the carrying out of works that require a Construction 
Certificate until a Construction Certificate has been issued.  

 Condition 10, modified slightly to require section 68 approval where relevant. 

 Condition 11, modified to include reference to the new plans/lot arrangement. 

 Condition 12, updated to reference the staging of the development and construction 
requirements for Stage 1 and 2. 

 Former condition 16 deleted and replaced by new conditions 20 and 24 to require a 
Compliance Certificate to be obtained prior to the issue of a Subdivision Certificate of 
each stage of the development.   

 Former condition 17 deleted and replaced by new conditions 21 and 25 to Section 94 
contributions to be paid prior to the issue of a Subdivision Certificate of each stage of 
the development.   

 New condition 22 added to include a requirement for relevant works and kerb and gutter 
improvement to be carried out to Honey Lane prior to the issue of a Subdivision 
Certificate for Stage 1.  

 New condition 23 added to include a requirement for the Stage 1 vehicle accesses to be 
constructed prior to the issue of a Subdivision Certificate for Stage 1 of the 
development.  

 New condition 26 added to include a requirement for all relevant Honey Lane 
improvement works to be completed prior to the issue of a Subdivision Certificate for 
Stage 2.   

 New condition 27 added to include a requirement for the Stage 2 vehicle accesses to be 
constructed prior to the issue of a Subdivision Certificate for Stage 1 of the 
development.  

 Minor amendments and numbering changes to adjust condition numbering to account 
for the deleted and newly imposed conditions of consent.  
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SCHEDULE 2  
DEVELOPMENT CONSENT CONDITIONS 

 
This Schedule sets out the conditions of consent for the development.  
 
The conditions of consent are as follows:  

 

IDENTIFICATION OF APPROVED PLANS  

 
1. Development in Accordance with Plans 
 

The development being carried out in accordance with the development application 
and the drawings referenced below, and endorsed with Council’s approval stamp, 
except where amended by the following conditions. 

 
Drawings no.  Drawn by Date Received 

Approved Lots MM Hyndes 
Bailey & Co 

21 November 2018  18 December 
2018  

Stage 1 Plan MM Hyndes 
Bailey & Co 

21 November 2018 18 December 
2018  

Stage 2 Plan MM Hyndes 
Bailey & Co  

21 November 2018 18 December 
2018  

 
2. Plans on Site 

 
A copy of all stamped approved plans, specifications and documents (including the 
Construction Certificate if required for the work incorporating certification of 
conditions of approval) must be kept on site at all times so as to be readily available 
for perusal by any officer of Council or the Principal Certifying Authority. 

 

ANCILLARY MATTERS TO BE ADDRESSED TO THE SATISFACTION OF COUNCIL PRIOR TO THE 

ISSUE OF THE CONSTRUCTION CERTIFICATE 

 
3. Construction Management Program 

 
A Construction Management Program must be prepared and submitted to, and 
approved in writing by the Council prior to the issue of any Construction Certificate.  
The program shall include such matters as: 

 
a) a Safe Work Method Statement; 

 
b) the proposed method of access to and egress from the site for construction 

vehicles, including access routes through the Council area and the location 
and type of temporary vehicular crossing for the purpose of minimising 
traffic congestion and noise in the area, with no access across public parks 
or reserves being allowed; 

 
c) the proposed phases of construction works on the site, and the expected 

duration of each construction phase; 
 
d) the proposed order in which works on the site will be undertaken, and the 

method statements on how various stages of construction will be 
undertaken; 
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e) the proposed manner in which adjoining property owners will be kept 

advised of the timeframes for completion of each phase of 
development/construction process; 

 
f) the proposed method of loading and unloading excavation and construction 

machinery, excavation and building materials, formwork and the erection of 
any part of the structure within the site. Wherever possible mobile cranes 
should be located wholly within the site; 

 
g) the proposed areas within the site to be used for the storage of excavated 

materials, construction materials and waste containers during the 
construction period; 

 
h) the proposed method/device to remove loose material from all vehicles 

and/or machinery before entering the road reserve, any run-off from the 
washing down of vehicles shall be directed to the sediment control system 
within the site; 

 
i) the proposed method of support to any excavation adjacent to adjoining 

properties, or the road reserve. The proposed method of support is to be 
designed and certified by an appropriately qualified and practising structural 
engineer, or equivalent; 

 
All work and excavation, demolition or construction activities shall be undertaken in 
accordance with the approved Construction Management Program and any 
conditions attached to the approved plan. A copy of the approved Construction 
Management Plan, and any conditions imposed on that plan, shall be kept on the 
site at all times and made available to any officer of Council upon request. 
 

ANCILLARY MATTERS TO BE COMPLETED PRIOR TO THE ISSUE OF THE CONSTRUCTION 

CERTIFICATE 

 
4. Muswellbrook Shire Water and Waste Division 

 
A ‘Notice of Requirements’ under the Water Management Act 2000 must be 
obtained, prior to any Construction Certificate application, detailing water and sewer 
extensions to be built and charges to be paid by the applicant. Any charges 
identified in the ‘Notice of Requirements’ as requiring payment at construction 
certificate stage are to be paid prior to release of a Construction Certificate.  
 
Details demonstrating compliance with any requirements for works by Muswellbrook 
Shire Council Water & Waste Department are to be provided with the Construction 
Certificate application. 
 
The final compliance certificate must be submitted to the Principal Certifying 
Authority prior to release of the Subdivision or Occupation Certificate. 

 
5. Australian Rail and Track Corporation – Stormwater 
 

Prior to any Construction Certificate being issued, the applicant must submit details 
of stormwater disposal to Council for approval. The flow of stormwater toward the 
rail corridor must not be increased by the proposed development.  All approved 
details for the disposal of stormwater and drainage are to be implemented in the 
development. 
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CONDITIONS THAT MUST BE ADDRESSED PRIOR TO COMMENCEMENT 

 
6. Public Liability Insurance 

 
Any person or contractor undertaking works on public land must take out Public 
Risk Insurance with a minimum cover of $20 million in relation to the occupation of, 
and approved works within Council’s road reserve or public land, as approved in 
this consent.  The Policy is to note, and provide protection for Muswellbrook Shire   
Council, as an interested party and a copy of the Policy must be submitted to 
Council and the Principal Certifying Authority prior to commencement of the works.  
The Policy must be valid for the entire period that the works are being undertaken 
on public land. 
 
(Note: Applications for hoarding permits, vehicular crossings etc will require evidence of insurance 

upon lodgement of the application.) 

 
7. Sediment and Erosion Control  

 
All required erosion and sedimentation techniques are to be properly installed prior 
to the commencement of any site works and maintained in a functional and effective 
condition throughout the construction activities until the site is stabilised.    

 
8. Construction Certificate Requirement  

 
No works shall commence on site for works that require a construction certificate 
until such time as a Construction Certificate has been issued for either part or all of 
the works. If a certificate is issued for part of the works it must cover the works 
being undertaken onsite.  

 
9. Damage to Public Infrastructure  

 
The applicant shall bear the cost of all restoration works to Council property 
damaged during the course of this development.  The applicant shall submit in 
writing and/or photographic record, of any existing damage to Council property 
before commencement of work. 

 
Note: This documentation will be used to resolve any dispute over damage to infrastructure.  If no 

documentation is received prior to commencement of work it will be assumed that the 
infrastructure was undamaged and the applicant will be required to restore all damaged 
infrastructure at their expense. 

 
10. Section 68 Local Government Act Approval  

 
Prior to the commencement of any works relating to the carrying out of water supply 
or stormwater drainage works it shall be necessary for the applicant to obtain a 
Section 68 Local Government Act approval for all water supply and stormwater 
sewer drainage works. 
 

11. Section 138 Permit - Vehicle Entry  
 
Prior to commencing construction of all relevant driveway/vehicle crossing/layback, 
within the road reserve, a permit for the work must be obtained from Council, under 
Section 138 of the Roads Act 1993 for proposed lots 1, 2, 3, 4, 7 and 8 (as shown 
on the Approved Lots Plan). 
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Note:  Proposed lots 5, 6 and 9 will require a Section 138 Permit when applications are lodged for 

dwellings. 
Note2: The Lot identified as Lot 105 on the proposed Stage 1 Plan will also require the construction 

of a vehicle access prior to the issue of a Subdivision Certificate for Stage 1 of the 
development. The vehicle access for this Lot is to be constructed from Goulburn Drive and 
not Honey Lane.     

 
12. Section 138 – Road construction Honey Lane 

 
At the relevant stage of the development the applicant is to lodge a Section 138 
Permit under the Roads Act 1993 for the half width construction of Honey Lane and 
a kerb return in accordance with Standards in Section 5.4.2 of the DCP and the 
requirements below.  A design Plan for the intersection and Kerb returns is to be 
submitted to Council for approval with the relevant Section 138 Application.               
 

a) Prior to the completion of Stage 1 of the development Council requires the 
design and construction of a kerb return on the eastern side of Honey Lane. 
The kerb return is to be constructed between the existing kerb on the Golden 
Highway and a location parallel to the property boundary of Lot 1 DP 368610 
(Sandy Hollow School). A pram ramp is to be included in the design of the 
kerb return at a location parallel to the pedestrian footpath adjacent the school 
and the pedestrian footpath extended to connect with the pram ramp and kerb 
return.  

b) Prior to the completions of Stage 2 of the development Council requires a 7m 
wide sealed pavement with transition tapers to suit turning template from the 
Golden Highway.  This pavement is to be extended for a length of 30m 
transitioning to the existing gravel pavement.  The kerb return is to join the 
kerb in front of the School and terminate at the Tangent Point in Honey Lane.  

 

CONDITIONS THAT MUST BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK 

 
13. Construction Hours  
 

(a) Subject to this clause, building construction is to be carried out during the 
following hours: 

 
i. between Monday to Friday (inclusive)—7.00am to 6.00pm 
ii. on a Saturday—8.00am to 1.00pm 

 
(b) Building construction must not be carried out on a Sunday or a public 

holidays.  
(c) Demolition works and excavation works must only be carried out between 

Monday to Friday (inclusive) between 8.00am and 5.00pm. 
(d) The builder and excavator must display, on-site, their 24 hour contact 

telephone numbers, which are to be clearly visible and legible from any public 
place adjoining the site. 

 

CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES 

 
14. Impact on Amenity of Surrounding Area – Non Residential Areas 

 
The implementation and intensity of this development shall not adversely affect the 
amenity of the neighbourhood by reason of excessive levels of illumination (internal 
or external), solar glare arising from the building materials utilised in any 
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construction processes or fit-out, the emission of noises, noxious fumes,  odours 
and waste. 
 

15. Australian Rail and Track Corporation – Fencing 
 

A 1.8m high mesh security fence is to be erected along the common boundary of 
the subject land and the rail corridor. 
 

CONDITIONS THAT MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF ANY SUBDIVISION 

CERTIFICATE 

 
16. Services within Lots – Subdivision 
 

Prior to the issue of a Subdivision Certificate for each stage of the development a 
notification of arrangements to connect services and utilities for each lot included in 
that stage is to be provided to the Certifying Authority: 
(a) telecommunication services 
(b) electrical reticulation 
(c) National Broadband Network 

 
All adjustments to existing utility services made necessary by the development are 
to be undertaken by the developer at no cost to Council. 
 

17. Easements, Rights-of-way and Restrictions-as-to-user 
 

The applicant shall register a restriction on the land requiring storage tanks to 
minimise the impact of roof water and to establish a maximum area of sealed 
pavement or pathways and/or establish the need interallotment drainage works and 
easements. 

 
18. Building and Unit Numbering (Subdivisions)  

 
Prior to issuing any Subdivision Certificate for the subdivision, the person acting 
upon this consent must apply to Muswellbrook Shire Council and receive written 
confirmation of the allocated street names and addresses (house number) and unit 
numbers for the building and any approved allotments within the completed project. 
These are the street names and numbers that will be recorded in Council records 
and must be displayed at the property in accordance with the provisions of 
AS/NZS 4819:2003 – Geographic information – Rural and urban addressing. 

 
To assist Council when applying for street name and number allocations, a draft 
proposal for street naming and numbering within development should be submitted 
for concurrence to Council at an early stage of construction, as these numbers will 
be used to maintain Council’s property and mapping database, and the proposed 
street names must be formally agreed and adopted by Council. 

 
19. Works as Executed plans 

 
All civil works for each stage shall be completed to Council's satisfaction.  On 
completion, “Works-as-Executed” (WAE) drawings are to be provided by the 
developer, to Council and accepted, prior to the release of the respective 
subdivision certificate.  The drawings shall be in the form of a marked-up copy of 
each approved Construction Certified Engineering Plan, and also in marked-up 
digital CAD format compatible with Council’s asset database system.  Digital data 
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requirements shall be confirmed with Council’s Asset Manager prior to provision of 
the WAE drawings.    
 
All WAE drawings shall be individually certified as compliant with the design 
requirements of this consent by an appropriately qualified engineer or registered 
surveyor. 
 
Line sheets/junction sheets are to be provided by the developer for all access 
chamber lengths covered by the WAE sewer main drawings. 

 
 

CONDITIONS THAT MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF ANY SUBDIVISION 

CERTIFICATE FOR STAGE 1 

 
20. Notice of Requirements – Water and Sewer Connection  

 
A Compliance Certificate under the Water Management Act 2000 must be obtained 
from Muswellbrook Shire Water & Waste Division for the completion of water 
servicing works and the payment of relevant contributions in accordance with any 
Notice of Requirements issued in relation to the relevant stage of the development. 
 
Prior to the issue of the subdivision Certificate for Stage 1 the person acting with 
this consent must obtain a Compliance Certificate for the completion of water 
supply work related to the creation of Lots 101, 102, 103, 104 and 105 as identified 
on the approved Stage 1 Plan.  

 
21. S7.11 Contributions  

 
Prior to the issue of a Subdivision Certificate for Stage 1 a contribution pursuant to 
the provisions of Section 7.11 of the Environmental Planning and Assessment Act 
1979, as specified under the Muswellbrook Shire Council Section 94 Contribution 
Plan for the services detailed in column A and, for the amount detailed in column B 
shall be made to Council.  

 
Description Calculation (per lot) Payment required 

Rural Roads $2,972.00 x 4 $11,888.00 

Bushfire protection $2,890.00 x 4  $11,560.00 

Open Space and community 
facilities 

$1,236.00 x 4 $4,944.00 

 TOTAL PAYABLE $28,392.00 

 
The above amount shall be adjusted for inflation by reference to the Consumer 
Price (All Ordinaries) Index applicable at the time of the payment of the contribution. 
 
A copy of the Muswellbrook Shire Council Section 94 Contribution Plan can be 
viewed at the office of Council 157 Maitland Street, Muswellbrook. 
 

22. Kerb Construction Honey Lane  
Prior to the issue of a Subdivision Certificate for Stage 1 of the development,  
The Honey Lane kerb return required in accordance with condition 12 a) of this 
Notice of Determination, are to be completed in accordance with design plans 
provided to and approved by Council in conjunction with the Section 138 permit 
application.  
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The works must be completed in accordance with the requirements of this consent, 
the approved detailed design plans, the requirements of relevant Section 138 
permits and to the satisfaction of the Roads Authority.     
 

23. Vehicle Access Construction  
Prior to the issue of a Subdivision Certificate for Stage 1 of the development, the 
driveway access driveway access/vehicle crossovers are to be constructed for Lots 
101, 102, 103, 104 and 105 as shown on the approved Stage 1 Plan in accordance 
with any Section 138 permit and the requirements of condition 11 of this Notice of 
Determination.  
 
The driveway access/vehicle crossover for Lot 105 is to be constructed from 
Goulburn Drive and not Honey Lane unless otherwise approved by Council in 
writing.  
 

CONDITIONS THAT MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF ANY SUBDIVISION 

CERTIFICATE FOR STAGE 2 

 
24. Notice of Requirements – Water and Sewer Connection  

 
A Compliance Certificate under the Water Management Act 2000 must be obtained 
from Muswellbrook Shire Water & Waste Division for the completion of water 
servicing works and the payment of relevant contributions in accordance with any 
Notice of Requirements issued in relation to the relevant stage of the development. 
 
Prior to the issue of the subdivision Certificate for Stage 2 the person acting with 
this consent must obtain a Compliance Certificate for the completion of water 
supply work related to the creation of Lots 201, 202, 203, 204 and 205 as identified 
on the approved Stage 2 Plan.  
 

25. S7.11 Contributions  
 

Prior to the issue of a Subdivision Certificate for Stage 2 a contribution pursuant to 
the provisions of Section 7.11 of the Environmental Planning and Assessment Act 
1979, as specified under the Muswellbrook Shire Council Section 94 Contribution 
Plan for the services detailed in column A and, for the amount detailed in column B 
shall be made to Council.  

 
Description Calculation (per lot) Payment required 

Rural Roads $2,972.00 x 4 $11,888.00 

Bushfire protection $2,890.00 x 4  $11,560.00 

Open Space and community 
facilities 

$1,236.00 x 4 $4,944.00 

 TOTAL PAYABLE $28,392.00 

 
The above amount shall be adjusted for inflation by reference to the Consumer 
Price (All Ordinaries) Index applicable at the time of the payment of the contribution. 
 
A copy of the Muswellbrook Shire Council Section 94 Contribution Plan can be 
viewed at the office of Council 157 Maitland Street, Muswellbrook. 

 
26. Road Construction Honey Lane 

Prior to the issue of a Subdivision Certificate for Stage 2 of the development, the 
road works required in accordance with condition 12 b) of this Notice of 
Determination, are to be completed in accordance with detailed design plans 
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provided to and approved by Council in conjunction with the Section 138 permit 
application.  
 
The works must be completed in accordance with the requirements of this consent, 
the approved detailed design plans, the requirements of relevant Section 138 
permits and to the satisfaction of the Roads Authority.     
 

27. Vehicle Access Construction 
Prior to the issue of a Subdivision Certificate for Stage 2 of the development, the 
driveway access driveway access/vehicle crossovers are to be constructed for Lots 
203 and 204 as shown on the approved Stage 2 Plan in accordance with any 
Section 138 permit and the requirements of condition 11 of this Notice of 
Determination.  

 

GENERAL TERMS OF APPROVAL PURUSANT TO SECTION 4.47 OF THE ENVIRONMENTAL 

PLANNING AND ASSESSMENT ACT 1979 (AS AMENDED) 

 
ROADS AND MARITIME SERVICES 
 
28. All vehicles must be able to enter and exit the site in a forward direction. 

 
29. No additional vehicle access points will be permitted for Lots 1, 2, 3 and 4 onto the 

Golden Highway. (as shown on the Approved Lots Plan). 
 

Comment:  Should the proposed lots be further subdivided at a future time, Roads and Maritime 
does not support the introduction of additional vehicular accesses. 

   

30. The proposed vehicle access from Lots 1 and 2 and Lots 3 and 4 (as shown on the 
Approved Lots Plan) onto the Golden Highway shall be sealed from the property 
boundary to the edge of road surface and be generally in accordance with rural 
property access  requirements outlined in Austroads 2009 and to the satisfaction of 
Council. 
 

31. All works associated with the subject development shall be undertaken at full cost to 
the development and no cost to Roads and Maritime Services or Council and to 
Council requirements. 

 
NSW RURAL FIRE SERVICE 
 
32. Water, electricity and gas are to comply with Section 4.1.3 of “Planning for Bush 

Fire Protection 2006”. 
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6.3 OUTSTANDING DEVELOPMENT APPLICATIONS - 22 MARCH, 2019 

Attachments: A. Outstanding Development Applications 16 May 2019   

Responsible Officer: Carolyn O'Brien - Acting Director - Environment & Community 
Services  

Author: Hamish McTaggart - Co-Ordinator - Development  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Facilitate the inspection of all development sites subject to 
Development Application / Construction Certificate in accordance 
with statutory requirements.        

 

 

PURPOSE 

OFFICER’S RECOMMENDATION 

The Committee note the undetermined Development Applications listed in Attachment A and the 
status of their assessment.   

Moved: _____________________________ Seconded: _______________________________ 

STATUTORY IMPLICATIONS 

Under the provisions of the Environmental Planning and Assessment Regulation 2000 Council has a 
statutory obligation to assess: 

General development applications within 40 days (excluding stop the clock days) of their receipt; and 

The following types of development applications within 60 days (excluding stop the clock days) of their 
receipt: 

(i) Designated development,  

(ii) Integrated development, 

(iii) Development for which the concurrence of a concurrence authority is required, and 

(iv) A development application accompanied by a biodiversity development assessment.   
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7 DATE OF NEXT MEETING 

 TBD  

8 CLOSURE 
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