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Development Assessment Committee  
Aim  
The aim of the Development Assessment Committee is to: 

• To determine development applications; 
• To monitor the progress of development applications not yet determined; 
• To recommend to Council the need to develop or amend policies in relation to planning 

related matters – including strategic planning. 
Associated Principal Activities: 
Development Assessment & Regulation  
Specific Tasks & Parameters 
1. The determination of development applications under the Environmental Planning and Assessment 

Act 1979 not otherwise delegated to the General Manager except where: the development 
application is for, or in any way related to: 
(a) (i) food and drink premises used for, or proposed to be used for, the sale of alcohol; 

(ii)  electricity generating works; 
(iii)  mines and extractive industries;  
(iv)  a waste disposal facility; or 
(v)  subdivisions into more than ten lots; or  

(b) where the capital investment value of the development specified in the development 
application exceeds $2,000,000; or 

2. The Development Assessment Committee the determination of any development applications 
under the Environmental Planning and Assessment Act 1979 otherwise delegated to the General 
Manager, which the Development Assessment Committee by resolution elects to determine. 

3. The Development Assessment Committee be constituted as follows: 
(i) the Councillor Spokesperson for Planning (as Chair); 
(ii) the Councillor Spokesperson for Infrastructure; 
(iii) the Councillor Spokesperson for Utilities; and 
in the absence of any of the councillors set out in (i) to (iii) any other councillor nominated by the 
Committee Chair or Acting Chair (as the case may be).  

 
Recommendations 

• Make recommendations Council; 
 
Staff Support: 
Director – Environment & Community Services 
Assistant Director – Environment & Community Services 
Senior Development Co-Ordinator 
Project Engineer – Water & Waste 
Manager – Roads, Drainage & Technical Services 
Environment & Sustainability Co-Ordinator 
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DEVELOPMENT ASSESSMENT COMMITTEE MEETING, 23 SEPTEMBER 2019 

MUSWELLBROOK SHIRE COUNCIL 
P.O Box 122 

MUSWELLBROOK 
20 September, 2019 

Cr Martin Rush (Chair) 
Cr Brett Woodruff 
Cr Rod Scholes 
Carolyn O’Brien 
Sharon Pope 
Hamish McTaggart 
Gamini Hemachandra 
Kellie Scholes 
 

 
 
 
You are hereby requested to attend the Development Assessment Committee Meeting to be 
held in the COUNCILLORS ROOM, Administration Centre, Muswellbrook on 23 September, 
2019 commencing at 4.00pm. 

 

Joshua Brown 
MANAGER - INTEGRATED PLANNING & GOVERNANCE 
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MUSWELLBROOK SHIRE COUNCIL 
DEVELOPMENT ASSESSMENT COMMITTEE MEETING 

AGENDA 
 MONDAY 23 SEPTEMBER 2019  

1 APOLOGIES AND LEAVE OF ABSENCE   

Moved: _____________________________ Seconded: _______________________________ 

2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 
RECOMMENDATION 
That the Minutes of the Development Assessment Committee held on 11 September 2019, a 
copy of which has been distributed to all members, be taken as read and confirmed as a true 
record. 

   

Moved: _____________________________ Seconded: _______________________________



MINUTES OF THE DEVELOPMENT ASSESSMENT COMMITTEE MEETING OF THE 
MUSWELLBROOK SHIRE COUNCIL HELD IN THE COUNCILLORS ROOM, ADMINISTRATION 
CENTRE, MUSWELLBROOK ON WEDNESDAY 11 SEPTEMBER, 2019 COMMENCING AT 4.30PM. 

Development Assessment Committee Meeting Minutes  11 September, 2019 
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PRESENT: Cr M. Rush (Chair), Cr R. Scholes and Cr M. Bowditch. 
IN ATTENDANCE: Mr D. Finnigan (Acting General Manager), Ms S. Pope (Assistant Director – 

Environment & Community Services), Mr H. McTaggart (Co-Ordinator 
Development), Mr I. Dencker (Consultant), Mr G. Hemachandra (Project 
Engineer) and Mrs M. Sandell-Hay (PA to GM).   

1 APOLOGIES AND LEAVE OF ABSENCE 
 RECOMMENDED on the motion of Crs Bowditch and Scholes that:  

The apologies for inability to attend the meeting submitted by Cr B. Woodruff be ACCEPTED 
and the necessary Leave of Absence be GRANTED. 

2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 
 RECOMMENDED on the motion of Crs Scholes and Bowditch that:  

The Minutes of the Development Assessment Committee held on 26 August 2019, a copy of 
which has been distributed to all members, be taken as read and confirmed as a true record. 

3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 
Nil 

4 PUBLIC PARTICIPATION 
Mr D. Moore – In support of Item 6.2. 
Mr P. Wild – In support of Item 6.4 

5 BUSINESS ARISING 
Nil 

6 BUSINESS 
 RECOMMENDED on the motion of Crs Rush and Scholes that:  

The order of proceedings be altered to allow Item 6.2 and 6.4 to be considered as the first 
items of business. 

Mr Moore arrived at 4.40pm 

6.2 DA 33/2019 DWELLING ALTERATIONS AND ADDITIONS - OUTDOOR KITCHEN AND 
BARBECUE AREA - 28 TURNER STREET, DENMAN 

 Mr Moore provided the Committee with a brief overview of the renovations that had been 
undertaken on the site and discussions that had been held with neighbours. 

 RECOMMENDED on the motion of Crs Rush and Scholes that:  

Development Application No. 33/2019, for dwelling alteration and additions for an outdoor 
kitchen and barbecue area, at Lot 1 and 2, DP 112315, 28 Turner Street Denman, be 
approved subject to the conditions in Attachment B to the report. 
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In Favour: Crs M. Bowditch, M. Rush and R. Scholes. 
Against: Nil. 
Mr Wild entered the meeting at 4.53pm 

6.4 DA 342/2002 SECTION 4.55(2) MODIFICATION APPLICATION - WILDS GRAVEL QUARRY - 
8440 NEW ENGLAND HIGHWAY, MUSWELLBROOK 

 Mr Wild provided the Committee with a brief overview of the proposed works to be undertaken at 
the Quarry. 
Discussion took place on this item and it was noted that Clauses 9, 22,37 and 38 and the Bond 
Condition needed to be reviewed by staff and a condition regarding a Closure Plan also needs 
to be included. 

 RECOMMENDED on the motion of Crs Rush and Scholes that:  

Determination of this matter be deferred to the next meeting of the Development Assessment 
Committee to provide time for the Committee and staff to review the proposed Conditions. 

In Favour: Crs M. Bowditch, M. Rush and R. Scholes. 
Against: Nil. 
Mr Wild left the meeting at 4.59pm 

6.1 DA 51/2019 ANCILLARY DEVELOPMENT - SHED - 27 PALACE STREET, DENMAN 
 RECOMMENDED on the motion of Crs Rush and Scholes that:  

Determination of this matter be deferred to the next meeting of the Development Assessment 
Committee so that options for conditions can be prepared in accordance with the revised draft 
Rivers and Drainage Channel Policy. 

In Favour: Crs M. Bowditch, M. Rush and R. Scholes. 
Against: Nil. 
6.1a RIVERS AND DRAINAGE CHANNEL POLICY 
 RECOMMENDED on the motion of Crs Rush and Scholes that:  

A revised draft Rivers and Drainage Channels policy together with proposed amendments to the 
Development Control Plan (DCP) be provided to the next Development Assessment Committee 
Meeting. 

 

6.3 DA 25/2019 DWELLING ALTERATION AND ADDITIONS (LIVING EXTENSION, VERANDAH, 
DECK AND SHED) - 58 PALACE STREET, DENMAN 

 RECOMMENDED on the motion of Crs Rush and Scholes that:  

Determination of this matter be deferred to the next meeting of the Development Assessment 
Committee so that options for conditions can be prepared in accordance with the a revised draft 
Rivers and Drainage Channel Policy. 

In Favour: Crs M. Bowditch, M. Rush and R. Scholes. 
Against: Nil. 
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6.5 OUTSTANDING DEVELOPMENT APPLICATIONS 
 RECOMMENDED on the motion of Crs Rush and Bowditch that:  

The Committee note the undetermined Development Applications listed in Attachment A and the 
status of their assessment.   

7 DATE OF NEXT MEETING 
23 September 2019  

8 CLOSURE 
The meeting was declared closed at 5.58pm. 

 
 
 

........................................................  
Cr M. Rush 
Chairperson 
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3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 
Section 451 of the Local Government Act requires that if a councillor or member of a council or 
committee has a pecuniary interest in any matter before the council or committee, he/she must 
disclose the nature of the interest to the meeting as soon as practicable and must not be present 
at, or in sight of, the meeting, when the matter is being discussed, considered or voted on. 
A pecuniary interest is an interest that a person has in a matter because of a reasonable likelihood 
or expectation of financial gain or loss (see sections 442 and 443 of the Local Government Act). 
A non-pecuniary interest can arise as a result of a private or personal interest which does not 
involve a financial gain or loss to the councillor or staff member (eg friendship, membership of an 
association, or involvement or interest in an activity).  A councillor must disclose the nature of the 
interest to the meeting as soon as practicable. 
Council’s Model Code of Conduct now recognises two forms of non-pecuniary conflict of interests: 

• Significant 

• Less than significant 
A Councillor must make an assessment of the circumstances and determine if the conflict is 
significant. 
If a Councillor determines that a non-pecuniary conflict of interests is less than significant and does 
not require further action, they must provide an explanation of why it is considered that the conflict 
does not require further action in the circumstances. 
If the Councillor has disclosed the existence of a significant non-pecuniary conflict of interests at a 
meeting they must not be present at, or in sight of, the meeting, when the matter is being 
discussed, considered or voted on. 
 

4 PUBLIC PARTICIPATION  

5 BUSINESS ARISING  
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6 BUSINESS 

6.1 DA 25/2019 DWELLING ALTERATION AND ADDITIONS (LIVING 
EXTENSION, VERANDAH, DECK AND SHED) - 58 PALACE STREET, 
DENMAN 

Responsible Officer: Sharon Pope - Assistant Director - Environment & Community 
Services  

Author: Hamish McTaggart - Co-Ordinator - Development  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Provide efficient and effective Development Application, Complying 
Development Certificate, Construction Certificate and Occupational 
Certificate assessment services. 

Attachments: A. DA 25/2019 Section 4.15 Assessment  
B. DA 25/2019  Recommended Conditions of Consent  
C. DA 25/2019 Site and Dwelling Plans  
D. DA 25/2019 - Proposed Shed Plan  
E. Council's Rivers and Drainage Channels Policy - R25-1           

 

 

PURPOSE  
This report has been prepared to inform the Development Assessment Committee in determining 
Development Application (DA) 51/2019. This Development Application has been assessed by Council 
Officers and a copy of the Section 4.15 Assessment Report and recommended conditions of Consent 
are attached for the Committee’s information.   
Delegations issued to the General Manager include a limitation on the General Manager determining 
matters under the Environmental Planning and Assessment Act 1979 as follows:  
               (iii) [determine matters] which are for, or in any way related to;                            
                         (f) works alongside or adjoining any waterway   
A former local waterway, which feeds Denman Lagoon and is a tributary of Sandy Creek, is located on 
the property, but has been piped in the past by Council.  An easement was not obtained at the same 
time so the piped drain is still classified as a waterway.   
Accordingly, the determination of the development application is not within the functions Council has 
delegated to the General Manager and Council Officers.  
The determination of this development is within the function delegated to the Development Assessment 
Committee. 
 

RECOMMENDATION:  
1. Development Application No. 25/2019, involving dwelling alterations and additions (living 

room extension, and verandah, deck and shed) at Lot 1 & 2 DP 782847 known as 58 Palace 
Street, be approved subject to the recommended conditions contained in Appendix B. 
 

2. Request the General Manager to prepare a report for Council’s consideration, to initiate 
negotiations with the land owner to obtain an easement over the piped waterway in favour 
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of Council. The terms of any easement should include: 
 A restriction on the carrying out of works or the installation of structures in the 

easement.  
 Provide Council with the authority to enter the land to carry out the works 

associated with the management of the stormwater system.      
 

 

Moved: _____________________________ Seconded: _______________________________ 

DESCRIPTION OF THE PROPOSED DEVELOPMENT 
The proposed development relates to 58 Palace Street Denman. The formal identification for the site is 
Lot 1 & 2 DP 782847 
An existing dwelling located at the property. There are no recent development applications in relation to 
the dwelling or property. 
This land is identified as being part of the Denman Heritage Conservation Area by the Muswellbrook 
Local Environmental Plan (LEP) 2009. Under the Muswellbrook LEP 2009 the land is zoned RU5 Village.  
The eastern part of the land is flood liable.  The Muswellbrook Flood Risk Management Study and Plan, 
2018, identifies this part of the site is affected by the 1 in 100 year flood event.  
The proposed development involves alterations and additions to the existing dwelling located on the site 
and the construction of a new shed on the land.  
Key components of the proposed alterations and additions include:  

• The demolition of existing external walls as marked on the proposed plans.  
• The construction of a 49.4m2 extension to the building to be used for a living/dining space and 

laundry. 
• Construction of a new 18.5m2 new verandah to be attached to the dwellings southern (side) 

elevation.  
• Construction of a 37.1m2 deck to be attached to the buildings western (rear) elevation.  
• The alteration of the building’s roof to include a hip end roof for the proposed extension 
• Construction of a new detached shed and carport at the south eastern corner of the subject site. 

The proposed shed would have a width and depth of 10m and the proposed carport a width of 
10m and depth of 7m. The carport and shed would have an identical roof structure which would 
have a height of 2.5m at the building’s eaves and a maximum height of 3.962m.  

The site plan below provides an overview of the subject site and the proposed development.  

 
ASSESSMENT SUMMARY   
Council Officers have assessed the development application against the relevant heads of consideration 
prescribed by Section 4.15 of the Environmental Planning and Assessment Act 1979.  
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A copy of the Section 4.15 Assessment is provided in Attachment A. As an outcome of this assessment 
Council Officers recommend that development consent is granted to the proposed development subject 
to recommended conditions of consent. The recommended conditions of consent are provided in 
Attachment B.    
Key considerations and findings of the section 4.15 assessment include:   
 The proposed development is in accordance with relevant provisions of the Muswellbrook Local 

Environmental Plan (LEP) 2009.    
 The proposed development was considered against the provisions of relevant State 

Environmental Planning Policies (SEPP’s) and there are no inconsistencies which would prevent 
Council from granting development consent to the proposed development.     

 The proposed development is in accordance with the requirements of the Muswellbrook 
Development Control Plan (DCP) 2009.   

 The land subject to this development application is located within the Denman Heritage 
Conservation Area. The proposed development was referred to Council’s Heritage Advisor to 
consider its impact on the conservation area and consistency with the Muswellbrook LEP 2009 
and Muswellbrook DCP requirements related to development within conservation areas. 
Council’s Heritage Advisor supports the proposal subject to recommended conditions about the 
buildings colour scheme and replacement door which have been incorporated into conditions of 
consent.  

 A piped drain is located on the property. The piped drain was formerly a tributary of Sandy Creek. 
It is understood the waterway was piped by Council, but an easement was not obtained as 
Council has access to maintain the pipes under the Local Government Act and the Water 
Management Act. The proposed development was referred to Council’s Community Infrastructure 
Department to provide comments related to the impact of the development on this waterway. The 
response provided by Council’s Community Infrastructure Department raised no concern related 
to the impact of the development on drain and recommended measures to manage stormwater 
runoff from the development.  An easement was not requested.  

 The proposed development would be located outside the portion of the site identified as being 
affected by the 1 in 100 year flood event and that the finished floor level of habitable rooms 
proposed would be 2.09m above the anticipated flood height.  

 The development is unlikely to have any adverse environmental impacts that would prevent 
Council from granting development consent to this development application.    

MATTERS RELATED TO THE DEFERRAL OF DETERMINATION 

This development application was reported to the 11 June 2019 Development Assessment Committee 
for determination. The draft Meeting Minutes show that the Development Assessment Committee 
passed the following resolution in relation to the application: 

Determination of this matter be deferred to the next meeting of the Development Assessment 
Committee so that options for conditions can be prepared in accordance with the revised draft 
Rivers and Drainage Channel Policy. 

At the time of this report a revised Rivers and Drainage Channel Policy was not available for review, nor 
had any revised policy been reported to Council for notification and/or adoption. Council Officers 
consider that there is sufficient information to determine this application rather than deferring it until the 
Rivers and Drainage Channel Policy is revised. Council Officers have considered the development 
application against the controls of the existing Policy and Development Control Plan.  
The application was previously deferred by the Committee as the Committee requested a condition be 
included requiring the registration of an easement over the piped waterway located on the land in favour 
of Council. 
In this instance Council Officers consider that it would be unreasonable to impose a condition requiring 
the land owner to establish an easement over the land at their cost, in favour of Council, as the proposed 
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development is minor and would not have a direct the capacity of stormwater system, and the waterway 
has previously been piped by Council and no easement was obtained at the time.  
It is recognised that individual land owners may not be aware of their responsibilities under legislation 
and Council’s authority to enter their land to carryout works on their infrastructure where required. In this 
regard it is recognised that the registration of an easement could have the benefit of informing the land 
owner of their legislated obligations and reducing the likelihood of works being carried out that impact the 
piped waterway. 
Council has the ability to negotiate an easement under the provisions of the Local Government Act 1993. 
The Development Assessment Committee does not have delegations to resolve that Council commence 
these negotiations. As a way forward, Staff, have recommended that the General Manager prepare a 
report on this matter for Council’s consideration. 
COMMUNITY CONSULTATION   
Surrounding properties were notified of the development proposal between 20 March 2019 and 4 April 
2019. A notice was also placed in the local newspaper, the Hunter Valley News, at the commencement 
of the notification period.   
No submissions were received from the public in relation to the proposed development during the 
notification period.     
OPTIONS   
The Development Assessment Committee may:   

A. Grant development consent to the proposed development subject to the recommended 
conditions of consent,  
 

B. Resolve to determine the development application in accordance with the recommended 
conditions of consent contained in Attachment B and the following additional condition: 
 

# The provision of an easement over the piped waterway in favour of Council. The terms of 
any easement should include: 

• A restriction on the carrying out of works or the installation of structures in the easement.  

• Provide Council with the authority to enter the land to carry out the works associated with 
the management of the stormwater system.      

 
C.  Refuse development consent to the proposed development and nominate reasons for refusal. 

FINANCIAL IMPLICATIONS 

The determination of this development application does not have any immediate financial implications for 
Council.  

The registration of an easement on the title of the land will have financial implications. The full cost will 
be dependent on the outcome of any future negations between the land owner and Council 
representatives.  
LEGAL IMPLICATIONS   
Where the applicant is dissatisfied with the determination of the development application they have an 
opportunity under the provisions of the Environmental Planning and Assessment Act 1979 to appeal that 
determination at the Land and Environment Court.    
CONCLUSION   
DA 25/2019 has been reported to the Development Assessment Committee as it involves the 
development of a parcel of land that encompasses stormwater pipes, that is still technically classified as 
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a waterway. Therefore, the determination of this development application is outside the function 
delegated to Council Officers by Council.  

The application was previously reported to the Development Assessment Committee where it was 
deferred to be reconsidered at this meeting.  

Council Officers have reviewed matters related to the previous Development Assessment Committee 
resolution and have adjusted the recommendation to the Development Assessment Committee to 
recommend that the application be approved in accordance with the recommended conditions of consent 
and that Council approach the land owner to negotiate the registration of an easement in favour of 
Council.  

In preparing this report Council Officers have completed a Section 4.15 Assessment of the proposed 
development. The findings of this 4.15 Assessment recommend that the Development Assessment 
Committee grant development consent to DA 25/2019 subject to conditions of consent outlined in 
Attachment B.   
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DEVELOPMENT ASSESSMENT REPORT 

 
Attached: Site Plan 

 
 
REPORT TO THE GENERAL MANAGER 
 
 
ADDRESS: LOT: 1 DP: 782847, LOT: 2 : DP: 782847 

58 Palace Street DENMAN 
  
APPLICATION No: 25/2019 
  
PROPOSAL: Dwelling Alterations and Additions (Living Extension, Verandah, Deck 

and Shed) 
  
PLANS REF: Drawings no. Drawn by Date Received 
 Layout (Dwelling)  Sheet No 1 MLS 1 February 2018 11 March 2019 

Layout (Shed)  Sheet No 2 MLS 1 February 2018 11 March 2019 
Downpipe and Stormwater Plan Unknown Unknown 26 July 2019 

  
OWNER: Mr J N & Mrs E K Buckley 
  
APPLICANT: Mr J N Buckley 

58 Palace Street 
DENMAN  NSW  2328 

  
AUTHOR: Mr T Bhuiya 
  
REVIEWED BY: Mr H McTaggart 
  
DATE LODGED: 11/03/2019 
  
AMENDED: NA 
  
ADD. INFO REC’D: NA 
  
DATE OF REPORT: 22 August 2019 
 
  
 
  
 
 
 
 SUMMARY 
 
ISSUES:   Heritage Conservation Area, Floor Prone Land (partial) 
 
SUBMISSIONS:  Nil 
 
RECOMMENDATION: Approval subject to conditions 
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1.0 SITE AND LOCALITY DESCRIPTION  
 
The proposed development is relates to 58 Palace Street Denman. The formal identification 
for the site is Lot 1 & 2 DP 782847 

 
An existing dwelling located at the property.  There are no recent development applications 
in relation to the dwelling or property. 

 
This land is identified as being part of the Denman Heritage Conservation Area by the 
Muswellbrook Local Environmental Plan (LEP) 2009. Under the Muswellbrook LEP 2009 the 
land is zoned RU5 Village.  
 
The eastern part of the land is identified as being flood liable by the Muswellbrook Flood 
Risk Management Study and Plan, 2018. This study identifies this part of the site is affected 
by the 1 in 100 year flood event.  
 
An aerial image of the property has been included below 
 

 
 
2.0 DESCRIPTION OF PROPOSAL  
 
The proposed development involves alterations and additions to the existing dwelling located 
on the site and the construction of a new shed on the land.  
 
Key components of the proposed alterations and additions include:  

• The demolition of existing external walls as marked on the proposed plans.  
• The construction of a 49.4m2 extension to the building to be used for a living/dining 

space and laundry. 
• Construction of a new 18.5m2 new verandah to be attached to the dwellings southern 

(side) elevation.  
• Construction of a 37.1m2 deck to be attached to the buildings western (rear) elevation.  
• The alteration of the building’s roof to include a hip end roof for the proposed 

extension 
• Construction of a new detached shed and carport at the south eastern corner of the 

subject site. The proposed shed would have a width and depth of 10m and the 
proposed carport a width of 10m and depth of 7m. The carport and shed would have 
an identical roof structure which would have a height of 2.5m at the building’s eaves 
and a maximum height of 3.962m.  

 
The image below illustrates the proposed works in context with the parameters of the 
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development site and the existing buildings located on the site.  

 
 
3.0 Referrals 
The proposed development was referred to Council’s Heritage advisor and Roads & 
Drainage for review and comment. 
  
Council’s Heritage Advisor 
The application was referred to Heritage Advisor as the proposed development is located in 
the Denman Heritage Conservation Area. 
 
A Heritage Impact Statement was prepared by P B Eveleigh Plan Service on behalf of the 
applicant and has been submitted with the development application.  
 
Council’s Heritage Advisor indicates that the proposed development could be supported 
from a heritage impact perspective, provided that the development was carried out in 
accordance with recommended conditions as follows:  
 

1. An external colour scheme is to be provided for the new garage and extension. 
Manufacturers paint colour samples are to be provided and colours are to be 
indicated on the drawings. If the colours are to match the existing cottage a 
photograph of the existing cottage is to be provided and all other external colours are 
to be confirmed as matching.   

2. Door D3 on the extension will be visible and this door is to be of timber frame 
construction. 

 
These recommendations have informed recommended conditions of consent.  
 
Roads & Drainage 
Council’s Roads and Drainage Team raised no issue with the proposed development and 
included recommendations related to the management of stormwater from the development. 
These recommendations indicate that it would be acceptable for stormwater from the 
development to be managed by one of the following measures: 
 

- Plumbed directly into the kerb and gutter or the existing on-site stormwater pit.  
- Collected into rainwater tanks with an overflow discharge point provided with 

appropriate sediment control measures in accordance with Council’s DCP and 
standard requirements.     
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These recommendations have informed the recommended conditions of consent.  
 
 
4.0 ASSESSMENT 
This report provides an assessment of the material presented in the Application against the 
relevant State and local planning legislation and policy. 
 
Section 4.15 Matters for Consideration 
 
Section 4.15(1)(a)(i)  The provisions of any Environmental Planning Instrument (EPI) 
 
The following EPIs, DCPs, Codes and Policies are relevant to this Application: 
 
1. Muswellbrook Local Environmental Plan 2009 (MLEP 2009) 
 
Land Use Zone and Permitted Land Use 
 
The development site is zoned RU5 Village pursuant to MLEP 2009. The proposal is best 
defined as Dwelling alterations, additions and an ancillary development - new shed, which is 
permitted with consent in the subject Zone.  
 
Objectives of the RU5 Village Zone 
 
Clause 2.3(2) of the Muswellbrook LEP 2009 requires the consent authority to consider the 
relevant land use zone objectives when determining a development application. The land 
use zone objectives for the RU5 Village Zone are as follows: 

• To provide for a range of land uses, services and facilities that are associated with a 
rural village. 

• To allow more flexibility in the development of the town of Denman and village of 
Sandy Hollow. 

• To allow for future development of residential, commercial or low-impact land use 
within the town of Denman and village of Sandy Hollow. 

•  To ensure that non-residential uses do not result in adverse amenity impacts on 
residential premises. 

• To minimise the impact of non-residential uses and ensure these are in character and 
compatible with surrounding development. 

•  
It is considered that the development proposal is not contrary to the objectives of the Zone. 
 
Relevant Clauses applicable under the Muswellbrook Local Environmental Plan 2009 
 
Part 1 Preliminary  
Part 2 Permitted or prohibited development  

2.3 Zone objectives and Land Use Table The proposed development is a permissible 
development under the RU5 land use table as 
expressed above and in accordance with the relevant 
to the land use zone objectives 

Part 3 Exempt and complying development  
Part 4 Principal development standards  
4.1 Minimum subdivision lot size The proposed development does not relate to this 

clause 

4.3 Height of buildings MLEP 2009 specifies a maximum building height of 
8.5m in relation to the land. The maximum height of 
the proposed development is 6.54m (this 
measurement has been taken from plans provide by 
the applicant).  Complies. 
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4.4 Floor space ratio MLEP 2009 specifies a floor space ratio of 0.5:1 in 
relation to the land.  
 
The existing dwelling on the site has an area of 
approximately 134m2 (this measurement has been 
taken from SIX Maps online as Council does not have 
readily available information of the floor area of the 
existing dwellings at the site). The proposed addition 
of the dwelling would have an area of 105 m2, the 
proposed shed would have an area of 100m2 and the 
proposed carport would have an area of 70m2. The 
Lot has an area of 3034.5m2.  
 
The FSR of the proposed development would be 
0.14:1.  Complies. 

Part 5 Miscellaneous provisions  
5.10 Heritage Conservation  The proposed development involves works within a 

heritage conservation area identified by the LEP. 
Council’s Heritage Advisor recommended approval of 
the development subject to conditions. It is 
considered that where the development is carried out 
in accordance with these recommendations it would 
be in accordance with the requirements of this 
Clause.  Complies  

Part 6 Urban release areas  
Part 7 Additional local provisions  
7.1 Terrestrial biodiversity The subjected site is not identified as “Biodiversity” by 

Council’s biodiversity Mapping and therefore the 
provision of this clause do not require further 
consideration in relation to the proposed development 

7.6 Earthworks Earthworks involved with the proposed development 
would be minimal and associated with establishment 
of the foundation. The proposed earthwork is not 
anticipated to have a detrimental impact on existing 
drainage patterns, soil stability and amenity of the 
adjoining properties. 

 
2. State Environmental Planning Policy No. 55 – Remediation of Land 
 
Council officers are unaware of any activities which have carried out on the site likely to have 
caused the contamination of the land. As the proposed development is an addition, 
alterations and new ancillary development (shed and carport) and no visual evidence of any 
contamination was observed by council officers during an inspection of the site. It is 
therefore considered that the subject site is unlikely to be affected by contamination requiring 
remediation in accordance with the SEPP. The proposed development may therefore 
proceed without the need of further consideration of the provisions of this SEPP 
 
3. SEPP (Building Sustainability Index: BASIX) 2004 
 
The proposed development involves the alterations and additions to an existing dwelling 
house.  A BASIX Certificate has been prepared and submitted in relation to the BASIX 
Affected Building proposed. The buildings will need to be constructed in accordance with the 
provisions of the BASIX Certificate or a subsequent modified version of the relevant 
certificate.   
 
Section 4.15(1)(a)(ii)  the provisions of any draft EPI. 
There are no draft EPIs relevant to the subject Application. 
 
Section 4.15(1)(a)(iii)  the provisions of any development control plan 
 
Section 3 – Site Analysis 
It is considered that the documentation provided with the Development Application satisfies 
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the provisions of Section 3 of the Muswellbrook DCP. 
 
Section 4 – Notification 
In accordance with the provisions of Section 4 of the Muswellbrook DCP 2009, the 
Application was notified for a period of not less than fourteen days from 14 March 2019 to 4 
April 2019. A notice was also placed in the local newspaper, the Hunter Valley News, at the 
commencement of the notification period.  
 
No submissions were received during the notification period. The issues raised in the 
submissions are addressed in this Report.  
 
Section 6 – Residential Development 
 

 Comments 
6.1 Built Form  
6.1.1 Context 
 
 
 

i. The location, boundary dimensions of the site. 
ii.  The position of true north. 
iii. The contours of the site  
iv. The movement of the sun across the site. 
v. The prevailing wind direction and, if in an exposed 

area, the likely wind speed across the site.  
vi. The zone and the zone boundaries (if there are 

multiple zones), protected areas and riparian 
corridors.  

vii. The location of any slopes greater than 20% (1 in 5) 
and the direction or fall of drainage from those 
areas.  

viii. The location of existing vegetation. Specify the type 
of vegetation present. 

ix. Identify any noxious or environmental weeds.  
The location of any significant natural features such as cliffs, 
rock outcrops, water holes. 

The built form of the proposed development would be 
in accordance with the requirements of the DCP and 
would respond to the physical capabilities of the site 
and the design limitations of Council’s DCP. 

i. Location and boundary dimensions are Provided 
ii. True north marked on the drawings 
iii. The contour of site provided 
iv. Single storied developments with adequate setback 

from neighbouring properties. Will not have any 
significant shadow on adjacent properties 

v. NA 
vi. NA 

 
vii. Marked on contour plan 

 
 

viii. Existing vegetation is marked on plan 
 

ix. NA 
x. NA 

 
6.1.2 Front Setbacks The proposed alterations and additions to the 

existing dwelling  will not change the current existing 
front setbacks 
 
The proposed shed and carport are back of the 
existing dwelling and will not change the current 
existing front setbacks 
 

6.1.3 Side and Rear Setbacks The proposed additions would be setback 1.4m from 
nearest northern property boundary and 16.5m from 
the rear boundary.  Setback from the southern 
property line would be remains the same.  
 
The proposed shed and carport would be setback 
1.5m from the nearest property boundary which 
meets the DCP requirements. 

6.1.4 Building Height and Scale The proposed dwelling would be consistent to the 
height bulk and scale of existing neighbouring 
dwellings nearby the subject site. Proposed building 
height is approximately 6.54m. Thereby the proposal 
would be in accordance with the requirements of this 
part. 

6.1.5 Front Fencing and Retaining Walls The proposed development would not have any front 
fence to obscure the view of the building meet the 
DCP requirements. 

6.1.6 Garages, Carports and Sheds 
a. Garages, carports and sheds visible from the street 

shall compliment (i.e. not detract from) the colour 
and roof form (i.e. pitch) of the dwelling on that 
allotment.  

The proposal complies with this sub-section of the 
DCP 

a. Shed and carport would be visible from the street. 
Conditions of Consent are required to ensure 
the shed and carport not detract from the colour 
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b. Garages and sheds are not located forward of the 
established building line.  

c. Open carports, less than 36m2 in roof area and no 
greater than 6m wide, may be built to the side 
boundary or no closer than 1m to the street frontage 
provided they meet the objectives of this clause. 

and roof form (i.e. pitch) of the dwelling on that 
allotment.  

b. Proposed carport and shed are rear to the existing 
dwelling and behind the established building line.  

c. NA 

6.1.7 Dwelling Entry The entry of the dwelling would be clearly identifiable 
from the front Palace Street 

6.1.9 Reflective Materials Conditions of Consent are required to nominate 
external colours by the applicant (or confirm the 
colours if they are to match the existing cottage) and 
that door D3 is to be a timber frame door. 

6.2 Urban Landscape  
6.3 Environmental  
6.3.1 Topography Finished ground level will not alter the existing Natural 

topography and landform.   
6.3.2 Solar Access As the site is single storey and well within the setback 

requirements there would not be any overshadowing 
or impeded solar access to the site. 

6.4 Site Operation  
6.4.1 Energy Conservation A BASIX certificate has been provided for the 

proposal in question. This ensures that energy 
efficient housing with the use of passive solar design 
would allow for residence to experience year round 
comfort and reduce total energy consumption for 
heating and cooling. 

6.4.2 Stormwater Management Condition to be included on any consent requiring 
stormwater drainage to the street or via existing 
drainage. 

 
Section 7 – Village Zones 
 
This Section of the DCP specifies requirements for development in the RU5 Village zone 
and is a relevant consideration for this development application as it relates to development 
in this zone.  
 
Sub-section 7.3 of the DCP prescribes that residential development in the village zone must 
comply with the provisions of Section 6 of the DCP relevant to Residential Development.  
The proposed development has been reviewed against these provisions in the table above 
and is considered to comply with the relevant DCP requirements. This Section of the DCP 
does not prescribe any further requirements that would affect the granting of consent to the 
proposed development.   
 
Section 13 – Flood Prone Land 
 
The Muswellbrook Floodplain Risk Management Plan 2018 identifies a portion of the site 
subject to this development application as being affected by the 1% AEP flood event. 
 
The flood information map included below shows the 1% AEP flood event in relation to the 
subject site. 
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Image.3 (1 in 100 year flood event marked in blue).  
 
This image indicates that the portion of the site proposed for development would be above 
the 1% or anticipated 1 in 100 year flood event. Council flood information suggests that the 
flood level for the 1% flood event at the site would be 105.78 Australian Height Datum 
(AHD).  
 
The portion of the development site on which the proposed dwelling extension and shed are 
to be located have ground levels above this anticipated flood height with the floor level of the 
proposed extension being designed to a height of 107.87 AHD, 2.09m above the anticipated 
1 in 100 year flood event.    
 
As the proposed development would be constructed above the anticipated 1 in 100 year 
flood event the proposal is considered to comply with the requirements of this Section of the 
DCP and the imposition of additional conditions related to managing the impact of flooding 
on the development are not required.  
 
Section 15 – Heritage Conservation 
 
The heritage provisions of this section of the MDCP 2009 were considered. This application 
was referred to Council’s Heritage Advisor for review and comment.  
 
Where the development is carried out in accordance with the recommendations of Council’s 
Heritage Advisor Council Officers are satisfied that it would satisfy the DCP provisions 
related to development in conservation areas.  
 
Section 7.11 (Previous Section 94) Contributions Plan 2001 
Not Applicable 
 
Section 7.12 (Previous Section 94A) Contributions Plan 2010 
Estimated cost of the development is $146,500. A Section 7.12 contribution in accordance 
with Council’s section 7.12 Contribution Plan would be applicable. A developer contribution 
of $732.50 will apply to the proposed development should the Application be approved 
 
 
Section 4.15(1)(a)(iiia)  the provisions of any planning agreement 
There are no planning agreements relevant to the subject Application. 
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Section 4.15(1)(a)(iv)  the provisions of the regulations 
Division 8A of the Environmental Planning and Assessment Regulation 2000 applies to the 
development. 
 
Section 4.15(1)(a)(v)  the provisions of any coastal zone management plan 
This item is not relevant to the subject Application. The Application does not relate to a 
coastal area. 
 
Section 4.15(1)(b)  the likely impacts of that development 
Given the limited scope of the proposed development and its compatibility with the relevant 
provisions of Council’s DCP and LEP the proposed development is considered be 
reasonably in accordance with the type of residential development expected within the 
Denman Residential Area. Accordingly the proposed development is considered unlikely to 
have any significant adverse environmental impacts. 
 
Section 4.15(1)(c)  the suitability of the site for the development 
It is considered that the development is compatible with surrounding land uses and site 
characteristics, subject to consent conditions. 
 
Section 4.15(1)(d)  any submissions made 
A total of no submissions were received during the notification period: 
 
Section 4.15(1)(e)  the public interest. 
Council’s Rivers and Drainage Channels Policy – R25/1 has been considered.  The 
waterway was previously piped by Council.  Council did not obtain easement over the pipe at 
the time, as Council has authority to enter the property to repair the pipe under both the 
Local Government Act and the Water Management Act.  Community Infrastructure have not 
requested an easement be obtained as part of this proposal.  Requiring the landowner to 
create an easement over Council’s pipe is not considered to be a reasonable condition 
under the EP&A Act. 
 
The proposed development would be in accordance with the Muswellbrook LEP 2009, 
Muswellbrook DCP and is unlikely to have any adverse environmental impacts. Accordingly, 
the proposed development is considered to be generally in accordance with the public 
interest. 
 
5 CONCLUSION 
The application has been assessed in accordance with the legislation listed at the beginning 
of the report.   
 
The application has also been placed on public exhibition for a minimum of fourteen days 
with no submissions being received. 
 
It is recommended the application be approved subject to conditions of consent. 
 
Signed by:                                                                                                                                     Reviewed by:                                          
 
 
 

  

Taraqual Bhuiya Hamish McTaggart 
Building Surveyor Senior Development Planner 
Date: 22 August 2019  
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IDENTIFICATION OF APPROVED PLANS  

 
(1) Development in Accordance with Plans 
 

The development being carried out in accordance with the development 
application and the drawings referenced below, and endorsed with Council’s 
approval stamp, except where amended by the following conditions. 

 
Drawing No. Revision Drawn by Drawing Date Received 

004-18 Proposed Timber Frame 
Extension (dwelling and site 

plan) 

- MLS 1 February 2018 11 March 2019 

004-18 proposed timber frame 
extension (shed plan and 

elevations) 

- MLS 1 February 2018 11 March 2019 

Downpipe and Stormwater Plan - Unknown Unknown 26 July 2019 
 
OPERATIONAL CONDITIONS IMPOSED UNDER THE ENVIRONMENTAL PLANNING AND 
ASSESSMENT ACT AND REGULATIONS AND OTHER RELEVANT LEGISLATION 

 
(2) Building Code of Australia 

 
All building work must be carried out in accordance with the provisions of the 
Building Code of Australia. 

 
(3) Home Building Act 
 

(1) Building work that means residential building works (under the meaning 
and exemptions of the Home Building Act 1989) must not be carried out 
unless the Principal Certifying Authority for the development which the 
work relates: 

 
(a) In the case of work being carried out by a licensed builder : 

(i) Has been informed in writing of the licensees name and 
license number, and; 

(ii) Has received Home Owners Warranty Insurance for works 
where the contract price of the works exceeds $20,000. 

 
(b) In the case of an Owner Builder: 

(i) Has been informed in writing of the persons name and Owner 
Builder permit number where the cost of works is greater than 
$10,000, or; 

(ii) Has been given declaration signed by the owner of the land 
that states that the reasonable market cost of the labour and 
materials is less than $10,000. 

 
(2) A certificate purporting to be issued by an approved insurer under Part 6 

of the Home Building Act 1989 that states that a person is the holder of an 
insurance policy issued for the purposes of that Part is, for the purposes 
of this clause, sufficient evidence that the person has complied with the 
requirements of that Part. 
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(3) If arrangements for doing residential building work are changed while the 
work is in progress so that the information submitted to Council is out of 
date, further work must not be carried out unless the Principal Certifying 
Authority for the development to which the work relates (not being the 
Council), has given the Council written notice of the updated information. 

 
Note: (1) The amounts referred to in point 1 may be subject to change as 

regulations are amended. 
(2) An owner that engages multiple licensees/contracts or contracts for 

part of the work and completes work themselves is considered an 
Owner Builder under the Home Building Act 1989. 

 
(4) Carrying out of demolition work 

 
All demolition work shall be carried out in accordance with the relevant 
provisions of Australian Standard 2601:2001: Demolition of Structures. 

 
ANCILLARY MATTERS TO BE COMPLETED PRIOR TO THE ISSUE OF THE CONSTRUCTION 
CERTIFICATE 

 
(5) Construction Certificate Requirement  
 

No works shall commence on-site until such time as a Construction Certificate 
has been issued for either part or all of the works to be undertaken. If a 
Construction Certificate is issued for part of the approved works it must relate to 
all works being undertaken.  

 
Note:  a construction certificate issued by an Accredited Certifying Authority 
must be deposited with Council at least 48 hours prior to the commencement of 
any earthworks, engineering or building work at the site.  
 

(6) Section 7.12 Contributions 
 

 Pursuant to section 4.17(1) of the Environmental Planning and Assessment Act 
1979, and the Muswellbrook Shire Council Section 94A Development 
Contributions Plan 2010, a contribution of $732.50 shall be paid to 
Muswellbrook Shire Council. 

  
The amount to be paid is to be adjusted at the time of the actual payment, in 
accordance with the provisions of the Muswellbrook Shire Council Section 94A 
Development Contributions Plan 2010. The contribution is to be paid prior to 
the issue of a Construction Certificate. Documentation is to be provided to the 
Certifying Authority demonstrating that this payment has been made prior to the 
issue of a Construction Certificate.  

 
(7) Heritage Design Requirements to address the recommendations of 

Council’s Heritage Advisor  
 

Prior to the issue of a Construction Certificate the person acting with this 
consent is to provide the Certifying Authority with design plans that address the 
following heritage design requirements: 
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a) Plans to include an external colour scheme for the new garage and 
extension inclusive of manufacturers paint colour samples. Colours 
selected for the external cladding of the building extension and shed are 
to match or compliment the colour scheme of the existing cottage 
building. 

b) Detail that the door marked D3 on the proposed plans is to be of a 
timber frame construction.  

 
(8) Waste Management Plan  
 

A Waste Management Plan is to be submitted with the Construction Certificate. 
The plans should include, but not be limited to, the estimated volume of waste 
and method of disposal for the construction and operation phases of the 
development, all landfill removed from the site, haulage routes, design of on-site 
wind proof waste storage and recycling area and administrative arrangements 
for waste and recycling management during the construction process. 

 
(9) BASIX Commitments  

 
Under clause 97A(3) of the Environmental Planning & Assessment Regulation 
2000, it is a condition of this development consent that all the commitments 
listed in each relevant BASIX Certificate for the development are fulfilled.  
Details and plans demonstrating compliance with these requirements are to be 
submitted to the Certifying Authority for approval with the Construction 
Certificate. 

 
In this condition: 

 
(a) relevant BASIX Certificate means: 

 
i. a BASIX Certificate that was applicable to the development when 

this development consent was granted (or, if the development 
consent is modified under section 96 of the Act, a BASIX 
Certificate that is applicable to the development when this 
development consent is modified); or 

 
ii. if a replacement BASIX Certificate accompanies any subsequent 

application for a construction certificate, the replacement BASIX 
Certificate; and 

 
(b) BASIX Certificate has the meaning given to that term in the Environmental 

Planning & Assessment Regulation 2000. 
 

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO COMMENCEMENT 
 
(10) Sediment and Erosion Control  

 
Where construction or excavation activity requires the disturbance of the soil 
surface and existing vegetation, adequate measures for erosion and sediment 
control shall be provided. As a minimum control techniques are to be in 
accordance with ‘The Blue Book’ published by Landcom provisions on Erosion 
and Sediment Control, or a suitable effective alternative method.  
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All required sedimentation control techniques are to be properly installed prior to 
the commencement of any site works and maintained in a functional and 
effective condition throughout the construction activities until the site is 
stabilised 

 
(11) Site Sign 
 

A sign must be erected in a prominent position on any work site on which work 
involved in the erection or demolition of a building is being carried out: 
 
(a) stating that unauthorised entry to the work site is prohibited;  
 
(b) showing the name of the principal contractor (or person in charge of the 

work site), and a telephone number at which that person may be 
contacted at any time for business purposes and outside working hours; 
and 

 
(c) showing the name, address and telephone number of the Principal 

Certifying Authority for the work. 
 
Any such sign must be maintained while to building work or demolition work is 
being carried out, but must be removed when the work has been completed. 
 
This condition does not apply to building works being carried out inside an 
existing building. 

   
(12) Damage to Public Infrastructure  
 

The applicant shall bear the cost of all restoration works to Council property 
damaged during the course of this development.  The applicant shall submit in 
writing and/or photographic record, of any existing damage to Council property 
before commencement of work. 

 
Note: This documentation will be used to resolve any dispute over damage to 

infrastructure.  If no documentation is received prior to commencement 
of work it will be assumed that the infrastructure was undamaged and 
the applicant will be required to restore all damaged infrastructure at 
their expense. 

 
CONDITIONS THAT MUST BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK 

 
(13) Construction Hours  
 

(a) Subject to this clause, building construction is to be carried out during the 
following hours: 

 
i. between Monday to Friday (inclusive)—7.00am to 6.00pm 
ii. on a Saturday—8.00am to 1.00pm 

 
(b) Building construction must not be carried out on a Sunday or a public 

holidays.  
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(c) Demolition works and excavation works must only be carried out between 
Monday to Friday (inclusive) between 8.00am and 5.00pm. 

(d) The builder and excavator must display, on-site, their 24 hour contact 
telephone numbers, which are to be clearly visible and legible from any 
public place adjoining the site. 

 
(14) Prohibition on Use of Pavements  

 
Building materials and equipment must be stored wholly within the work site, 
unless prior written approval has been obtained from council. Equipment must 
not be operated on the footpath or roadway, unless prior written approval has 
been obtained from council. 

 
(15) Demolition or Removal of Buildings  
 

(a) Demolition must be carried out in accordance with AS 2601–1991, 
Demolition of structures. 

 
(b) Demolition materials must not be burnt or buried on the work site. 
 
(c) A person having the benefit of this certificate must ensure that all vehicles 

leaving the work site carrying demolition materials, have their loads 
covered and do not track soil or waste material onto the road. 

 
(d) If demolition work obstruct or inconvenience pedestrians or vehicular 

traffic on an adjoining public road or reserve, a separate application must 
be made to council to enclose the public place with a hoarding or fence. 

 
(e) Erosion and sediment controls must be provided in accordance with the 

details shown on the approved plans, prior to the disturbance of any soil 
on the work site and must be maintained in a functional condition 
throughout the construction activities until the site is stabilised. 

 
(f) The work site must be left free of waste and debris when work has been 

completed. 
 
(16) Mandatory inspections under Section 68 of the Local Government  Act 

1993 
 
The person acting with this consent shall ensure that all mandatory sewer, 
water and stormwater inspections are carried out by Council Officers at the 
relevant stages of construction in accordance with any Section 68 approval 
issued for the development. 
 
Note:  a minimum notice of 48 hours is required when booking an 

inspection. Inspection fees will be charged in accordance with 
Council’s adopted fees and charges and must be paid prior to the 
issue of the Construction Certificate. 

 
CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE OCCUPATION 
CERTIFICATE 
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(17) Occupation 
 
The building is not to be used or occupied until a final inspection has been 
carried out and an occupation certificate has been obtained from the Principal 
Certifying Authority. 
 

(18) Driveway Crossover Construction 
 
Prior to the issue of any Occupation Certificate a sealed vehicle crossover is to 
be constructed from the existing driveway layback to the property boundary. 
Any new vehicle layback will require approval from Council’s Community 
Infrastructure Department pursuant to Section 138 of the Roads Act 1993 prior 
to its construction; this is to be in accordance with Council’s Footpath, Kerb & 
Guttering Policy (F10/1), or any Policy which supersedes this document.  

 
 

CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES 
 
(19) Stormwater Disposal  
 

All stormwater from the development including all hardstandings and overflows 
from rainwater tanks is to be collected and disposed of via:   
 
(a) A direct plumbing direction installed in accordance with the requirements of 

Council’s Community Infrastructure Department to the existing stormwater 
pit located on the development site or the kerb and gutter, or  

(b) Where a connection to the kerb and gutter or stormwater infrastructure is 
impractical stormwater may be managed via an a rainwater tank with an 
overflow outlet drained to suitably sized rubble drain. The rubble drain is to 
have a minimum dimension of 1m wide by 1m deep and a minimum length 
determined by allowing 1m for every 100m2 of stormwater collection area. 
Any rubble should be setback a minimum of 6m clear of the proposed 
building and adjoining buildings.  

 
(20) No Commercial Use  

 
The Shed and carport is to be used for domestic purpose only. The shed and 
carport must not be used for any home based commercial or industrial purpose 
without prior written consent from council. At no times shall the shed be used 
for short or long term residential accommodation. 
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6.2 DA 51/2019 ANCILLARY DEVELOPMENT - SHED - 27 PALACE 
STREET, DENMAN 

Responsible Officer: Sharon Pope - Assistant Director - Environment & Community 
Services  

Author: Hamish McTaggart - Co-Ordinator - Development  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Provide efficient and effective Development Application, Complying 
Development Certificate, Construction Certificate and Occupational 
Certificate assessment services. 

Attachments: A. DA 51/2019 Section 4.15 Assessment  
B. DA 51/2019 Recommended conditions for DAC  
C. DA 51/2019 Proposed Plans  
D. Levee Bank Deed of Agreement and Manual for the 

Operations and Maintenance of the Denman Levee  
E. Council Policy Rivers and Drainage Channels - R25-1           

 

 

PURPOSE 
This report has been prepared to inform the Development Assessment Committee in determining 
Development Application (DA) 51/2019. This Development Application has been assessed by Council 
Officers and a copy of the Section 4.15 Assessment Report and recommended conditions of Consent 
are attached for Council’s information.  
Delegations issued to the General Manager include a limitation on the General Manager determining 
matters under the Environmental Planning and Assessment Act 1979 as follows:    
            (iii) [determine matters] which are for, or in any way related to;    
                       (f) works alongside or adjoining any waterway  
The site subject to this development application adjoins Sandy Creek. Accordingly, the determination of 
the development application is outside the functions Council has delegated to the General Manager and 
Council Officers. The determination of this development is within the function delegated to the 
Development Assessment Committee.   
This development application was reported to the 11 September 2019 Development Assessment 
Committee Meeting where the determination of the application was deferred by the Committee. The 
application is now being re-reported to this Meeting of the Development Assessment Committee for 
further consideration.   
 

RECOMMENDATION 
That the Development Assessment Committee: 

1. Approve Development Application No. 51/2019, involving the erection of a shed at Lot 
2110 DP 864033, known as 27 Palace Street, Denman, is approved subject the 
recommended conditions of consent included in Attachment B. 
•  

2. Request the General Manager to prepare a report for Council’s consideration, to initiate 
negotiations with the land owner to obtain an easement over the Denman Levee Bank in 
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favour of Council. The terms of any easement should include: 
 A restriction on the installation of structures and the carrying out of works to 

the levee bank by the land owner.  
 A restriction on the grazing of stock on the levee bank without prior consent of 

the relevant public authority. 
 Provide the relevant public authority with authority to enter the land to carry out 

works associated with the management of the levee bank 
 The easement is to be located over the entirety of the levee bank located on the 

land.    

•  
 

Moved: _____________________________ Seconded: _______________________________ 
DESCRIPTION OF THE PROPOSED DEVELOPMENT 
The proposed development involves the construction of a shed at 53 Palace Street Denman. The formal 
identification of the land subject to this development application is Lot 2110 DP 864033.  
The subject site is currently used for residential purposes with an existing dwelling, pool and carport 
located on the site. The property has previously been fenced to exclude the Levee from the yard of the 
dwelling. The proposed shed would be situated toward the rear of the site behind the building line of the 
existing dwelling. Under the proposal the shed would be setback 1.5m from the closest adjoining 
property boundary and 6.5m from the toe of the Denman Levee bank which intersects the eastern 
portion of the site.  
The shed would have a width of 8m, depth of 7m an eave height of 2.7m and a maximum height of 
3.38m.   
The site subject to this development application is zoned RU5 Village under the Muswellbrook Local 
Environmental Plan (LEP) 2009 and is situated within a heritage conservation area.  
The Muswellbrook Floodplain Risk Management Study and Plan 2018 identifies land east of the levee 
bank is flood affected, along with a small portion of land west of the levee bank.  
The images below include an aerial view of the site and a site plan identifying the location of the 
proposed shed in relation to existing site improvements.     
  
 
 
 
 
 
 
 
 
 
 
Image.1 (Aerial view of the site) 
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Image.2 (Proposed Site Plan)  
ASSESSMENT SUMMARY  
Council Officers have assessed the development application against the relevant heads of consideration 
prescribed by Section 4.15 of the Environmental Planning and Assessment Act 1979.  
A copy of the Section 4.15 Assessment is provided in Attachment A. The findings of this assessment 
report have informed Council Officers in recommending that the development application be approved subject 
to the recommended conditions of consent put forward in Attachment B.    

Key considerations and findings of the section 4.15 assessment include:  
 The proposed development is in accordance with relevant provisions of the Muswellbrook Local 

Environmental Plan (LEP) 2009.   

•  
 The proposed development was considered against the provisions of relevant State 

Environmental Planning Policies (SEPP’s) and there are no inconsistencies with their 
requirements which would prevent Council from granting development consent to the proposed 
development. 

•     
 The proposed development was considered against the requirements of the Muswellbrook 

Development Control Plan (DCP) 2009 and was considered to be generally in accordance with 
the relevant DCP requirements. A number of the standard conditions of consent included in 
Attachment B have been imposed to manage the carrying out of the development and ensure 
that the works are carried out in accordance with the DCP requirements.  

•  
 The Denman Levee Bank is constructed on the eastern portion of the lot. Council accepted 

responsibility for the maintenance and management of the levee bank from the Department of 
Water and Resources in 1992. Council’s upkeep responsibilities for the Denman Levee Bank are 
guided by the ‘Manual for the Operations and Maintenance of the Denman Levee’. Part 5.2 of this 
document establishes the responsibilities and limitations for landholders whose land the levee 
bank has been constructed over. This document has been attached for Council’s information. 
Part 2 Division 1 of the Water Management Act 2000 sets a further legal framework for the 
management of flood mitigation works and penalties for the carrying out of works or actions that 
affect flood mitigation works. Council Officers are satisfied that the proposed development is 
unlikely to impact the integrity and functionality of the Denman Levee bank.  A condition is 
recommended requiring that stormwater is discharged clear of the levee bank via either a 
connection to Council’s drainage network or  a rubble drain setback a minimum of 6m clear of the 
levee bank and adjoining properties. 

•  
 Section 13 of the Muswellbrook DCP includes additional provisions for development within 40m 

of the Denman Levee Bank. This section of the DCP restricts the carrying out of development 
within a 40m buffer of the levee bank unless the structure is designed to withstand flood forces at 
the site should the levee bank fail. Should Council approve the development application it is 
recommended that a condition of consent be imposed to require the preparation of detailed 
design plans demonstrating that the structure would comply with the relevant flood forces.    
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•  
 The development is unlikely to have any adverse environmental impacts that would prevent 

Council from granting development consent to this development application.    

MATTERS RELATED TO THE DEFERRAL OF DETERMINATION 

This development application was reported to the 11 June 2019 Development Assessment Committee 
for determination. The draft Meeting Minutes show that the Development Assessment Committee 
passed the following resolution in relation to the application: 

Determination of this matter be deferred to the next meeting of the Development Assessment 
Committee so that options for conditions can be prepared in accordance with the revised draft 
Rivers and Drainage Channel Policy. 

At the time of this report a revised Rivers and Drainage Channel Policy was not available for review, nor 
had any revised policy been reported to Council for notification and/or adoption. Council Officers 
consider that there is sufficient information to determine this application rather than deferring it until the 
Rivers and Drainage Channel Policy is revised. Council Officers have considered the development 
application against the controls of the existing Policy and Development Control Plan.  
The application was previously deferred by the Committee as the Committee requested a condition be 
included requiring the registration of an easement over the Denman Levee Bank in favour of Council. 
 
In its recent determination of DA 34/2019 (a new garage at 53 Palace Street, Denman), the 
Development Assessment Committee imposed conditions related to the fencing of a levee bank and the 
registration of an easement over the levee bank to the benefit of Council. 

•  
• The conditions limited the type of fencing that could be constructed on the land and required an 
easement to be registered over the levee bank in favour of Council. The conditions read as follows:  

(#)  Any new fence is to be installed within the site boundaries, parallel to the eastern base 
of the Denman Levee Bank. Any new fence is to comply with the Fencing requirements 
of Section 9 of Muswellbrook Shire Council’s Rivers and Drainage Policy, as amended 
from time to time.  In particular Any new fence is to comply with the following:   

• Materials used in the fence are to  be selected to not inhibit the uninterrupted 
overland flow of storm water 

• The fence is to incorporate suitable gates to allow for the maintenance of the 
riparian area.    

• The fence must be permeable and see-through. Any new fence is to be 
maintained in good order at all times. 

 
(#) An easement for establishment of a Riparian corridor, access and ongoing 

maintenance, is to be registered over the land, land on which the Denman Levee Bank 
is situated, in favour of Council. The easement will cover the entirety of the levee bank 
located on the land. The terms of the easement are to restrict the installation of 
structures, the carrying out of works or the grazing of stock on the Levee Bank, without 
the prior consent of Council, and will provide Council with the authority to enter the land 
to carry out the works associated with the management of the Levee Bank.      

•  
• Council Officers have reviewed development applications related to land adjacent the Denman 
Levee lodged between 2006 and the present day. With the exception of DA 34/2019 Council 
Officers have not identified a circumstance where Council has imposed a condition requiring the 
registration of an easement over the developed land related to the management of the levee bank.  
•  
• Council Officers did identify a development application involving the subdivision of 2 Ogilvie 
Street where a condition was imposed by Council requiring an easement for bed and bank 
stabilisation. 
•  
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Section 4.17 of the Environmental Planning and Assessment Act 1979 outlines circumstances under 
which a consent authority can impose conditions of consent on a development. A condition must fairly 
and reasonably relate to the development subject of the development application and be for a planning 
purpose. Council Officers consider that it would be unreasonable for Council to impose a condition 
requiring the landowner to create an easement in this instance as the proposed development is minor, 
the expense of creating an easement is disproportionate to the nature of the development , there is no 
impact on the levee bank, and Council has power to enter the land to repair the levee without an 
easement, although the negotiation required with multiple landowners for non-urgent maintenance 
creates delays. It is recognised that individual land owners may not be aware of their responsibilities 
under the legislation or Operations Manual and the registration of an easement would ensure current 
and future land owners are informed of their obligations. 
Council does have the ability to negotiate an easement under the provisions of the LG Act and the Water 
Management Act.  The Development Assessment Committee does not have delegations to resolve that 
Council commence these negotiations, however as a way forward, staff have recommended that the 
General Manager prepare a report on this matter for Council’s consideration. 

COMMUNITY CONSULTATION  

Surrounding properties were notified of the development proposal between 5 July 2019 and 25 July 
2019. A notice was also placed in the local newspaper, the Hunter Valley News, at the commencement 
of the notification period.  

No submissions were received from the public in relation to the proposed development during the 
notification period.    

OPTIONS  

The Development Assessment Committee may:  

A. Grant development consent to the proposed development subject to the recommended 
conditions of consent,  

•  
B. Resolve to determine the development application in accordance with the recommended 

conditions of consent contained in Attachment B and the following additional conditions:  

•  
•  (#)  An easement for establishment of a Riparian corridor, access and ongoing 
maintenance, is to be registered over the land on which the Denman Levee Bank is 
situated, in favour of Council. The easement will cover the entirety of the levee bank 
located on the land. The terms of the easement are to restrict the installation of 
structures, the carrying out of works or the grazing of stock on the Levee Bank, without 
the prior consent of Council, and will provide Council with the authority to enter the land 
to carry out the works associated with the management of the Levee Bank.      
•  

C. Refuse development consent to the proposed development and nominate reasons for 
refusal, or  

•  
FINANCIAL IMPLICATIONS 

The determination of this development application does not have any immediate financial implications for 
Council.  

The registration of an easement on the title of the land will have financial implications. The full cost will 
be dependent on the outcome of any future negations between the land owner and Council 
representatives.  
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LEGAL IMPLICATIONS  

Where the applicant is dissatisfied with the determination of the development application they have an 
opportunity under the provisions of the Environmental Planning and Assessment Act 1979 to appeal that 
determination at the Land and Environment Court.   

CONCLUSION  

DA 51/2019 has been reported to the Development Assessment Committee for determination as it is 
outside the delegations to the General Manager for the determination of matters under the 
Environmental Planning and Assessment Act 1979.  

The application was previously reported to the Development Assessment Committee where it was 
deferred to be reconsidered at this meeting.  

Council Officers have reviewed matters related to the previous determination and have adjusted the 
recommendation to the Development Assessment Committee to recommend that the application be 
approved in accordance with the recommended conditions of consent and to request the General 
Manager prepare a report for Council’s consideration, to initiate negotiations with the land owner to 
obtain an easement over the Denman Levee Bank in favour of Council. 

In preparing this report Council Officers have completed a Section 4.15 Assessment of the proposed 
development. The findings of this 4.15 Assessment recommend that the Development Assessment 
Committee grant development consent to DA 51/2019 subject to conditions of consent outlined in 
Attachment B.   
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DEVELOPMENT ASSESSMENT REPORT 

 
Attached: Site Plan 

 
 
REPORT TO THE GENERAL MANAGER 
 
 
ADDRESS: LOT: 2110 ALT: DP: 864033 

27 Palace Street DENMAN 
  
APPLICATION No: 51/2019 
  
PROPOSAL: Ancillary Development - Shed 
  
PLANS REF: Drawings no. Drawn by Date Received 
 Site Plan Unknown Unknown 25 June 2019 

Foundation Plan 
(sheet 1 of 6) 

FDS 12 June 2019 25 June 2019 

Shed Elevations (sheet 2 of 6) FDS 12 June 2019 25 June 2019 
  
OWNER: Mr D J Collins 
  
APPLICANT: Mr D J Collins 

27 Palace Street 
DENMAN  NSW  2328 
 

  
AUTHOR: Mr T Bhuiya 
  
REVIEWED BY: Mr H McTaggart 
  
DATE LODGED: 24/06/2019 
  
AMENDED: NA 
  
ADD. INFO REC’D: NA 
  
DATE OF REPORT: 22 August 2019 
 
  
 
  
 
 
 
 SUMMARY 
 
ISSUES:   Heritage Conservation Area, Flood Prone Zone,  
……………………………...…Land adjacent to a watercourse 
 
SUBMISSIONS:  Nil 
 
RECOMMENDATION: Approval subject to conditions 
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1.0 SITE AND LOCALITY DESCRIPTION  
 
The proposed development is relates to land identified as Lot 2110 DP 864033. The street 
address is 53 Palace Street Denman. The lot was created by subdivision in 1996. 

 
The subject site has been developed with a dwelling and associated structures. A search of 
Council’s records identified the following development consents in relation to the site. 
 
DA 199/2002 – Dwelling  
DA 9/2008 – Swimming Pool  
DA 8/2015 – Carport  
 
The rear yard is fenced to exclude the Levee Bank. 
 
The Denman Levy Bank is constructed on the eastern part of the subject site.  The 
Muswellbrook Flood Risk Management Study and Plan identifies a portion of the site as 
being affected by the 1 in 100 year flood event.  
 
The land is zoned RU5 Village under the provisions of the Muswellbrook Local 
Environmental Plan (LEP) 2009 and is identified as being situated within the Denman 
Heritage Conservation Area.  
 
An aerial image of the property has been included below 
 

 
 
2.0 DESCRIPTION OF PROPOSAL  
 
The proposed development involves the construction of a shed. The shed is proposed to be 
located behind the building line of an existing dwelling on the site and would be setback 
1.5m from the nearest adjoining property and 6.5m from the toe of the Denman Levy bank.  
 
The shed would have a width of 8m a depth of 7m and an eave height of 2.7m. At the apex 
of its roof the maximum height of the proposed shed would be 3.38m. 
 
The image below is the site plan submitted with the development application which details 
the location of the proposed shed in relation to existing buildings on the site.  
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3.0 Referrals 
 
The proposed development relates to land within a heritage conservation area. The 
proposed development was referred to Council’s Heritage advisor to provide comments on 
the impact of the development on the heritage significance of the locality.  
 
Council’s Heritage Advisor 
The application was referred to Heritage Advisor as the proposed land is located in the 
Denman Heritage Conservation Area. 
 
Council’s heritage advisor raised no objection to the proposed development or concerns in 
relation to its impact on the heritage conservation area.  
 
3.0 ASSESSMENT 
This report provides an assessment of the material presented in the Application against the 
relevant State and local planning legislation and policy. 
 
Section 4.15 Matters for Consideration 
 
Section 4.15(1)(a)(i)  The provisions of any Environmental Planning Instrument (EPI) 
 
The following EPIs, DCPs, Codes and Policies are relevant to this Application: 
 
1. Muswellbrook Local Environmental Plan 2009 (MLEP 2009) 
 
Land Use Zone and Permitted Land Use 
 
The development site is zoned RU5 Village pursuant to MLEP 2009. The proposal is 
ancillary to the residential use of the land. The land is currently developed for residential use 
as a dwelling. The proposed development is considered to be permissible with consent as 
development ancillary to the dwelling house.  
 
Objectives of the RU5 Village Zone 
 
Clause 2.3(2) of the Muswellbrook LEP 2009 requires the consent authority to consider the 
relevant land use zone objectives when determining a development application. The land 
use zone objectives for the RU5 Village Zone are as follows: 
 

• To provide for a range of land uses, services and facilities that are associated with a 
rural village. 

• To allow more flexibility in the development of the town of Denman and village of 
Sandy Hollow. 

• To allow for future development of residential, commercial or low-impact land use 
within the town of Denman and village of Sandy Hollow. 
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•  To ensure that non-residential uses do not result in adverse amenity impacts on 
residential premises. 

• To minimise the impact of non-residential uses and ensure these are in character and 
compatible with surrounding development. 

 
It is considered that the development proposal is not contrary to the objectives of the Zone. 
 
Relevant Clauses applicable under the Muswellbrook Local Environmental Plan 2009 
 
Part 1 Preliminary  
Part 2 Permitted or prohibited development  

2.3 Zone objectives and Land Use Table The proposed development is a permissible development under the 
RU5 land use table as expressed above and in accordance with the 
relevant to the land use zone objectives 

Part 3 Exempt and complying development  
Part 4 Principal development standards  
4.3 Height of buildings MLEP 2009 specifies a maximum building height of 8.5 m in relation 

to the land. The maximum height of the proposed development is 
approximately 3.38m.  Complies 

4.4 Floor space ratio MLEP 2009 specifies a floor space ratio of 0.5:1 in relation to the 
land.  
 
As the proposed development is an associated structure (in 
accordance with Local Government Act 1993) it does not contribute 
to the floor space ratio, so the FSR would be  unchanged and is 
0.18:1.  Complies 

Part 5 Miscellaneous provisions  
5.10 heritage conservation  The proposed development involves works within a heritage 

conservation area identified by the LEP. Council’s Heritage Advisor 
recommended the approval of the development as a development 
that would not adversely impact the heritage conservation area. 
Complies 

Part 6 Urban release areas  
Part 7 Additional local provisions  
7.1 Terrestrial biodiversity The subject site is not identified as ‘biodiversity’ by Council’s 

Biodiversity Mapping. Accordingly, the provisions of this Clause do 
not require further consideration in relation to the proposed 
development.  

7.6 Earthworks Earthworks involved with the proposed development would be 
minimal and associated with establishment of the foundation. 
 
The proposed earthwork is not anticipated to have a detrimental 
impact on existing drainage patterns, soil stability and amenity of the 
adjoining properties. 
  
Conditions of Consent are required for earthworks for this proposed 
development to ensure the works are carried out in accordance with 
council’s standard requirements. 

 
2. State Environmental Planning Policy No. 55 – Remediation of Land 
 
Council officers are unaware of any activities which have carried out on the site likely to have 
caused the contamination of the land. As the land of the proposed development is vacant 
and no visual evidence of any contamination was observed by council officers during an 
inspection of the site. It is therefore considered that the subject site is unlikely to be affected 
by contamination requiring remediation in accordance with the SEPP. The proposed 
development may therefore proceed without the need of further consideration of the 
provisions of this SEPP 
 
Section 4.15(1)(a)(ii)  the provisions of any draft EPI. 
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There are no draft EPIs relevant to the subject Application. 
 
Section 4.15(1)(a)(iii)  the provisions of any development control plan 
 
Section 3 – Site Analysis 
It is considered that the documentation provided with the Development Application satisfies 
the provisions of Section 3 of the Muswellbrook DCP. 
 
Section 4 – Notification 
In accordance with the provisions of Section 4 of the Muswellbrook DCP 2009, the 
Application was notified for a period of not less than fourteen days from 5 July 2019 to 25 
July 2019. A notice was also placed in the local newspaper, the Hunter Valley News, at the 
commencement of the notification period.  
 
No submissions were received during the notification period. 
 
Section 6 – Residential Development 
 

 Comments 
6.1 Built Form  
6.1.1 Context The built form of the proposed development would be 

in accordance with the requirements of the DCP and 
would respond to the physical capabilities of the site 
and the design limitations of Council’s DCP. 

6.1.2 Front Setbacks The proposed development is back of the existing 
dwelling and will not change the current existing front 
setbacks 

6.1.3 Side and Rear Setbacks The proposed shed would be setback 6.5m from the 
Levee and 1.3m from side boundary and would be 
fully enclosed. This complies with the minimum DCP 
setback (450mm) 

6.1.4 Building Height and Scale The proposed dwelling would be consistent with the 
height, bulk and scale of existing neighbouring 
dwellings nearby the subject site. The maximum 
height of the proposed ancillary development is 
3.38m. Thereby the proposal would be in accordance 
with the requirements of this part. 

6.1.6 Garages, Carports and Sheds 
1. Garages, carports and sheds visible from the street 

shall compliment (i.e. not detract from) the colour 
and roof form (i.e. pitch) of the dwelling on that 
allotment.  

2. Garages and sheds are not located forward of the 
established building line.  

3. Open carports, less than 36m2 in roof area and no 
greater than 6m wide, may be built to the side 
boundary or no closer than 1m to the street frontage 
provided they meet the objectives of this clause. 

 
1. Proposed shed is not visible from Palace street. 

Colour is proposed to be “sand” to compliment 
the dwelling on that allotment 

2. Proposed shed is behind the dwelling 
3. NA 

6.1.7 Dwelling Entry NA 
6.1.9 Reflective Materials Natural colours, muted and earth tones for major 

areas of the building will be used for the proposed 
development 

6.2 Urban Landscape  
6.3 Environmental  
6.3.1 Topography Finished ground level will not alter the existing Natural 

topography and landform.   
6.4 Site Operation  
6.4.2 Stormwater Management The proposed plans suggest that stormwater from the 

development can be drained to a drainage easement 
located situated to the rear of the property adjacent 
the levee bank.  
 
Council Officers have reviewed asset records, the 
land deposited plan and inspected the site and have 
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not identified any stormwater drainage infrastructure 
or drainage easement.    
 
In order to manage stormwater from the development 
Council Officers have proposed a standard condition 
of consent requiring the management of stormwater 
by a connection to the kerb and gutter, or a rubble 
drain where a connection to the kerb and gutter is 
impractical.  

 
Section 7 – Village Zones 
 
This Section of the DCP specifies requirements for development in the RU5 Village zone 
and is a relevant consideration for this development application as it relates to development 
in this zone.  
 
Sub-section 7.3 of the DCP prescribes that residential development in the village zone must 
comply with the provisions of Section 6 of the DCP relevant to Residential Development.  
The proposed development has been reviewed against these provisions in the table above 
and is considered to comply with the relevant DCP requirements. This Section of the DCP 
does not prescribe any further requirements that would affect the granting of consent to the 
proposed development.   
 
Section 13 – Flood Prone Land 
 
The site subject to the proposed development is located immediately adjacent the Denman 
Levy Bank. Section 13.5 of the DCP includes additional provisions for development 
protected by a levy. 
 
This clause requires that structural certification for development within 40m of a levee to 
ensure that it is designed to withstand flood pressures in the event of the levee’s failure. To 
ensure the proposed development is carried out in accordance with this requirement of the 
DCP it is recommended that a condition of consent is imposed on the development requiring 
the submission of a detailed engineered design capable of withstanding flood pressures at 
the site should the levee bank fail.   
 
Section 15 – Heritage Conservation 
 
The proposed development involves the development of land in the Denman Heritage 
Conservation Area. Accordingly, the provisions of this Section of the DCP are relevant to the 
assessment of the development application. The proposed development was referred to 
Council’s Heritage Advisor to consider against the relevant provisions of the Muswellbrook 
DCP.  
 
Council’s Heritage Advisor did not raise any concern with the proposed development. 
Accordingly, Council Officers are satisfied that the proposed development would be 
compatible with the requirements of this section of the DCP and can be supported by 
Council.   
 
Section 7.11 (Previous Section 94) Contributions Plan 2001 
Not Applicable 
 
Section 7.12 (Previous Section 94A) Contributions Plan 2009 
Estimated cost of the development is $17,035. A Section 7.12 contribution in accordance 
with Council’s section 7.12 Contribution Plan would not be applicable given the value of the 
proposed development would be less than $100,000. 
 
Section 4.15(1)(a)(iiia)  the provisions of any planning agreement 
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There are no planning agreements relevant to the subject Application. 
 
Section 4.15(1)(a)(iv)  the provisions of the regulations 
 
Division 8A of the Environmental Planning and Assessment Regulation 2000 applies to the 
development. 
 
Section 4.15(1)(a)(v)  the provisions of any coastal zone management plan 
 
This item is not relevant to the subject Application. The Application does not relate to a 
coastal area. 
 
Section 4.15(1)(b)  the likely impacts of that development 
 
Given the limited scope of the proposed development and its compatibility with the relevant 
provisions of Council’s DCP and LEP the proposed development is considered to be 
reasonably in accordance with the type of residential development expected within a large 
lot residential area. Accordingly the proposed development is considered unlikely to have 
any significant adverse environmental impacts in any of the following areas.   
 
Context & Setting  Waste 
Built Form Energy 
Potential Impact on Adjacent Properties Noise and Vibration 
Access, Traffic and Transport Natural hazards 
Public Domain Technological hazards 
Utilities Safety, Security, and Crime Prevention 
Heritage Social Impact on Locality 
Other land resources Economic Impact on the Locality 
Water Site Design and Internal Design 
Soils Construction 
Air & microclimate Cumulative Impacts 
Flora & fauna  
 
Section 4.15(1)(c)  the suitability of the site for the development 
It is considered that the development is compatible with surrounding land uses and site 
characteristics, subject to consent conditions. 
 
Section 4.15(1)(d)  any submissions made 
No submissions were received during the notification period: 
 
Section 4.15(1)(e)  the public interest. 
The proposed development would be in accordance with the Muswellbrook LEP 2009, 
Muswellbrook DCP and is unlikely to have any adverse environmental impacts.  
 
The Denman Levee Bank is located on the land subject to this application. The proposal 
does not involve any work that would directly alter or affect the levee bank and the proposed 
development would comply with the provisions of the Muswellbrook DCP related to 
development adjacent a levee bank.  
 
In view of the above considerations the proposed development is considered to be generally 
in accordance with the public interest. 
 
5 CONCLUSION 
 
The application has been assessed in accordance with the legislation listed at the beginning 
of the report.  The application has also been placed on public exhibition for a minimum of 
fourteen days with no submissions being received. 
 
It is recommended the application be approved subject to conditions of consent. 
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Signed by:           
 
                                                                                 

Reviewed by :                                         
 
 

Taraqual Bhuiya Hamish McTaggart 
Graduate Building Surveyor Senior Development Planner 
Date:  15 August 2019  
 



Item 6.2 - Attachment B DA 51/2019 Recommended conditions for DAC 
 

 

Attachment B Page 56 
 

 
IDENTIFICATION OF APPROVED PLANS  

 
(1) Development in Accordance with Plans 
 

The development being carried out in accordance with the development 
application and the drawings referenced below, and endorsed with Council’s 
approval stamp, except where amended by the following conditions. 
 

Drawing No. Revision Drawn by Drawing Date Received 
Site Plan - Unknown Unknown 25 June 2019 
Foundation Plan 
(sheet 1 of 6) 

- FDS 12 June 2019 25 June 2019 

Shed Elevations (sheet 2 of 6) - FDS 12 June 2019 25 June 2019 
 
(2) Levee Bank Setback  
 

The shed is to be setback 6.5m from the toe of the Denman Levee Bank in 
accordance with the building size and setback information submitted by the 
applicant on an untitled sheet submitted by the applicant with the proposed 
plans received by Council on the 25 June 2018.  

 
 
OPERATIONAL CONDITIONS IMPOSED UNDER THE ENVIRONMENTAL PLANNING AND 
ASSESSMENT ACT AND REGULATIONS AND OTHER RELEVANT LEGISLATION 

 
(3) Building Code of Australia 

 
All building work must be carried out in accordance with the provisions of the 
Building Code of Australia. 

 
(4) Home Building Act 
 

(1) Building work that means residential building works (under the meaning 
and exemptions of the Home Building Act 1989) must not be carried out 
unless the Principal Certifying Authority for the development which the 
work relates: 

 
(a) In the case of work being carried out by a licensed builder : 

(i) Has been informed in writing of the licensees name and 
license number, and; 

(ii) Has received Home Owners Warranty Insurance for works 
where the contract price of the works exceeds $20,000. 

 
(b) In the case of an Owner Builder: 

(i) Has been informed in writing of the persons name and Owner 
Builder permit number where the cost of works is greater than 
$10,000, or; 

(ii) Has been given declaration signed by the owner of the land 
that states that the reasonable market cost of the labour and 
materials is less than $10,000. 
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(2) A certificate purporting to be issued by an approved insurer under Part 6 
of the Home Building Act 1989 that states that a person is the holder of an 
insurance policy issued for the purposes of that Part is, for the purposes 
of this clause, sufficient evidence that the person has complied with the 
requirements of that Part. 

 
(3) If arrangements for doing residential building work are changed while the 

work is in progress so that the information submitted to Council is out of 
date, further work must not be carried out unless the Principal Certifying 
Authority for the development to which the work relates (not being the 
Council), has given the Council written notice of the updated information. 

 
Note: (1) The amounts referred to in point 1 may be subject to change as 

regulations are amended. 
(2) An owner that engages multiple licensees/contracts or contracts for 

part of the work and completes work themselves is considered an 
Owner Builder under the Home Building Act 1989. 

 
ANCILLARY MATTERS TO BE COMPLETED PRIOR TO THE ISSUE OF THE CONSTRUCTION 
CERTIFICATE 

 
(5) Construction Certificate Requirement  

 
No works shall commence on-site until such time as a Construction Certificate 
has been issued for either part or all of the works to be undertaken. If a 
Construction Certificate is issued for part of the approved works it must relate to 
all works being undertaken.  

 
Note:   a construction certificate issued by an Accredited Certifying Authority 

must be deposited with Council at least 48 hours prior to the 
commencement of any earthworks, engineering or building work at the 
site.  

 
(6) Potential Flood Damage to Buildings   
 

Prior to the issue of a Construction Certificate the Certifying Authority is to be 
provided with a report and certification by a qualified practising Consulting 
Engineer stating that the structure has been designed to withstand the flood 
pressures, including debris and buoyancy forces in the event of the failure of the 
Denman Levee Bank during a flood event.  

 
 
 

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO COMMENCEMENT 
 
(7) Sediment and Erosion Control  

 
Where construction or excavation activity requires the disturbance of the soil 
surface and existing vegetation, adequate measures for erosion and sediment 
control shall be provided. As a minimum control techniques are to be in 
accordance with ‘The Blue Book’ published by Landcom provisions on Erosion 
and Sediment Control, or a suitable effective alternative method.  
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All required sedimentation control techniques are to be properly installed prior to 
the commencement of any site works and maintained in a functional and 
effective condition throughout the construction activities until the site is 
stabilised 

 
(8) Site Sign 
 

A sign must be erected in a prominent position on any work site on which work 
involved in the erection or demolition of a building is being carried out: 
 
(a) stating that unauthorised entry to the work site is prohibited;  
 
(b) showing the name of the principal contractor (or person in charge of the 

work site), and a telephone number at which that person may be 
contacted at any time for business purposes and outside working hours; 
and 

 
(c) showing the name, address and telephone number of the Principal 

Certifying Authority for the work. 
 
Any such sign must be maintained while to building work or demolition work is 
being carried out, but must be removed when the work has been completed. 
 
This condition does not apply to building works being carried out inside an 
existing building. 

 
(9) Damage to Public Infrastructure  
 

The applicant shall bear the cost of all restoration works to Council property 
damaged during the course of this development.  The applicant shall submit in 
writing and/or photographic record, of any existing damage to Council property 
before commencement of work. 

 
Note: This documentation will be used to resolve any dispute over damage to 

infrastructure.  If no documentation is received prior to commencement 
of work it will be assumed that the infrastructure was undamaged and 
the applicant will be required to restore all damaged infrastructure at 
their expense. 

 
(10)  Materials 

 
In accordance with the provisions of the Muswellbrook Development Control 
Plan the external cladding of the building shall be constructed from non-
reflective metal cladding. Zincalume or reflective white sheet metal cladding is 
not be used without the prior written approval from Council.    

 
CONDITIONS THAT MUST BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK 

 
(11) Construction Hours  
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(a) Subject to this clause, building construction is to be carried out during the 
following hours: 

 
i. between Monday to Friday (inclusive)—7.00am to 6.00pm 
ii. on a Saturday—8.00am to 1.00pm 

(b) Building construction must not be carried out on a Sunday or a public 
holidays.  

(c) Demolition works and excavation works must only be carried out between 
Monday to Friday (inclusive) between 8.00am and 5.00pm. 

(d) The builder and excavator must display, on-site, their 24 hour contact 
telephone numbers, which are to be clearly visible and legible from any 
public place adjoining the site. 

 
(12) Prohibition on Use of Pavements  

 
Building materials and equipment must be stored wholly within the work site, 
unless prior written approval has been obtained from council. Equipment must 
not be operated on the footpath or roadway, unless prior written approval has 
been obtained from council. 

 
(13) Mandatory inspections under Section 68 of the Local Government Act 

1993 
 
The person acting with this consent shall ensure that all mandatory sewer, 
water and stormwater inspections are carried out by Council Officers at the 
relevant stages of construction in accordance with any Section 68 approval 
issued for the development. 

 
Note:       a minimum notice of 48 hours is required when booking an 

inspection. Inspection fees will be charged in accordance with 
Council’s adopted fees and charges and must be paid prior to 
the issue of the Construction Certificate. 

 
(14) Site Waste Minimisation   
  

Throughout the carrying out of building works the person acting with this consent 
shall take reasonable steps to minimise waste from the carrying-out of the 
development in accordance with the following objections of Chapter 24 Waste 
Minimisation and Management of Council’s Development Control Plan.    

 • Optimise adaptive reuse opportunities of existing building/structures. 
 • Maximise reuse and recycling of materials. 
 • Minimise waste generation. 
 • Ensure appropriate storage and collection of waste. 
 • Minimise environmental impacts associated with waste management. 
 • Avoid illegal dumping. 
 • Promote improved project management.  
 
CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE OCCUPATION 
CERTIFICATE 

 
(15) Occupation 
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The building is not to be used or occupied until a final inspection has been 
carried out and an occupation certificate has been obtained from the Principal 
Certifying Authority. 

 
 

CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES 
 
(16) Stormwater Disposal  

 
Stormwater from the development is to be collected and disposed of to:  
 
(a) The kerb and gutter piped, or  
(b) Where a connection to the kerb and gutter is impractical stormwater is to be 

collected via a water tank with an overflow outlet drained to a suitably sized 
rubble drain. The rubble drain is to have a minimum dimension of 1m wide 
by 1m deep and a minimum length determined by allowing 1m for every 
100m2 of stormwater collection area. Any rubble should be setback a 
minimum of 6m clear of the levee bank, the proposed building and adjoining 
buildings.  

 
(17) Shed Use 

 
The Shed is to be used for domestic purpose only. The shed must not be used for 
any home based commercial or industrial purpose without prior written consent 
from council. At no times shall the shed be used for short or long term 
residential accommodation. 
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6.3 DA 342/2002 SECTION 4.55(2) MODIFICATION APPLICATION - WILDS 
GRAVEL QUARRY - 8440 NEW ENGLAND HIGHWAY, 
MUSWELLBROOK 

Attachments: A. DA 342/2002 S4.55(2) Modification Assessment Report  
B. DA 342/2002 S4.55(2) Modification Recommended Modified 

Conditions of Consent  
C. DA 342/2002 S4.55(2) Amended SEE submitted October 2018  
D. DA 342/2002 S4.55(2) Modification Additional Information 

Letter 10 December 2018  
E. DA 342/2002 S4.55(2) Traffic Impact Assessment  
F. DA 342/2002 Existing Notice of Determination and Conditions 

of Consent  
G. DA 96/2017 Concrete Batching Plant Notice of Determination  
H. DA 342/2002 S4.55(2) NSW RMS referral response  
I. DA 342/2002 S4.55(2) Modification NSW Environmental 

Protection Authority General Terms of Approval and referral 
response  

J. DA 342/2002 S4.55(2) Submission 1  
K. DA 342/2002 S4.55(2) Submission 2 (comprised of two emails 

from the same submitter)  
L. DA 342/2002 S4.55(2) Modification Applicant's Responses to 

submissions   
Responsible Officer: Sharon Pope - Assistant Director - Environment & Community 

Services  
Author: Hamish McTaggart - Co-Ordinator - Development  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Provide efficient and effective Development Application, Complying 
Development Certificate, Construction Certificate and Occupational 
Certificate assessment services.        

 

 

PURPOSE 
This report has been prepared to inform the Development Assessment Committee in determining a 
Section 4.55(2) Modification to DA 342/2002. This modification request has been assessed by Council 
Officers and is recommended for approval.  
This modification relates development consent for an extractive industry (quarry), to extend the 
timeframe of its operation, and to extend the timeframe of the operation of a concrete batching plant also 
approved at the site, under DA 96/2017, and to consolidate these operation into a single consent.   
Delegations issued to the General Manager and the Development Assessment Committee limit the 
determination of applications for or in any way related to Mines or extractive industries.  

The application was reported to the 27 August 2019 Council Meeting where Council resolved to defer the 
determination of the modification application and delegate its determination to the Development 
Assessment Committee. The relevant Draft Council Minute reads as follows: 
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The determination DA 342/2002 Section 4.55(2) Modification Application - Wilds Gravel Quarry - 
8440 New England Highway, Muswellbrook be delegated to the Development Assessment 
Committee.  

 

RECOMMENDATION: 
The Development Assessment Committee approve the Section 4.55(2) modification of DA 
342/2002, subject to the recommended amended conditions of consent set out in Attachment B. 
 

Moved: _____________________________ Seconded: _______________________________ 

DESCRIPTION OF THE PROPOSED DEVELOPMENT 
This section 4.55(2) modification has been lodged with Council to modify the development consent 
issued by Council for the operation of Wild’s Gravel Quarry. The operation of the quarry was approved 
by Council in 2004 (DA 342/2002). The current consent permits the operation of the quarry until 8 June 
2024, with a maximum extraction rate of 100,000 tonnes per annum. This application seeks approval to 
extend the operation of the quarry for an additional 20 years to 2044, however Council staff recommend 
that the extension be limited to 20 years (to 31 January 2040).   
The application also seeks to consolidate an approval issued by Council for the operation of a concrete 
batching plant on the same site under DA 96/2017 into a single consent.  
This proposed modification does not propose any significant change to the operation of either the 
extractive industry or concrete batching plant beyond extending the duration of both operations. The 
quarry extraction area and concrete batching plant location would remain unchanged along with the 
annual maximum production capacity of both operations. The quarry currently has an extraction limit of 
100,000 tonnes and the concrete batching plant a production limit of 30,000 tonnes.  
The aerial images below identify the land subject to this application in context with the wider locality and 
the locations of key infrastructure on the site.  

 
Image. 1 (Site Location Map, RPS SEE 15 October 2018: page 7) 
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Image. 2 (Subject Site and Extent of operations, RPS SEE, 15 October 2018: page 8) 

ASSESSMENT SUMMARY  
Council Officers have assessed the development application under the relevant provisions of Section 
4.55(2) and Section 4.15(1) of the Environmental Planning and Assessment Act 1979.  A copy of the 
Section Assessment Report prepared by Council Officers has been included as Attachment A. Based on 
the findings of this assessment report it is recommended that the proposed modification be approved, 
subject to conditions of consent included in Attachment B.  
Key considerations and findings of the Assessment Report include:  
 Council Officers are satisfied that the proposed development, as modified, would be substantially 

the same as the development previously approved by Council, and therefore can be considered as a 
Section 4.55(2) modification. 
 

 The quarry extraction area and concrete batching plant location would remain unchanged, as would 
the maximum annual production of both operations. In view of the scope of the proposed 
modifications, Council Officers are satisfied that the modification of the consent is unlikely to have a 
significant environmental impact that would substantiate a decision to refuse consent to the 
development.  
 

 The proposed modification was referred to the NSW Environmental Protection Authority (EPA) as a 
modification to an ‘integrated development’ application. The NSW EPA issued General Terms of 
Approval to the modification in correspondence dated 20 February 2019. These General Terms of 
Approval have been incorporated into recommended conditions of consent and their 
correspondence has been included as an attachment to this report.   
 

 The proposed development was referred to NSW Roads and Maritime Services (RMS) for comment 
in accordance with the provisions of the State Environmental Planning Policy (SEPP) (Mining 
Petroleum and Extractive Industries) 2007. Correspondence was received from the NSW RMS on 
the 22 February 2019. This correspondence raised no objection to the proposal and provided advice 
about the sites existing access which has been incorporated into a condition of consent at the 
recommendation of Council’s Community Infrastructure Department.  
 

 The proposed modification was referred to Council’s former Mining Liaison Office. Comments 



DEVELOPMENT ASSESSMENT COMMITTEE AGENDA 23 SEPTEMBER 2019 

Page 123 

provided by this Officer have informed the assessment of the application and the recommended 
modified conditions of consent.  

 The proposed development was referred to Council’s Community Infrastructure Department. 
Comments provided raised no objection to the proposed development, or the site’s access 
arrangements. The response provided included recommendations around providing additional safety 
measures relating to the internal vehicle access which have been incorporated into recommended 
conditions of consent.  
 

 Council received two (2) submissions relating to the proposed development. Matters raised by the 
submissions relate primarily to vehicle traffic and the operators compliance with the existing 
consent. The submissions are attached to this report for Council’s information and reviewed under 
the Submitter Concerns heading of the attached assessment report.  
 

 The proposed development complies with the relevant provisions of the Muswellbrook Local 
Environmental Plan (LEP) 2009 and the Muswellbrook Development Control Plan (DCP). 
 

 The proposed development has been considered against the provisions of the relevant SEPPs, including 
the State Environmental Planning Policy (Mining Petroleum and Extractive Industries) 2007. The 
proposal is considered to be compatible with the requirements of these relevant environmental 
planning instruments and therefore may be approved by Council.  
 

 The proposed development is considered unlikely to result in any significant environmental impacts 
that would support a decision to refuse the proposed modification, while the proposed modification is 
considered to be compatible with the public interest as it would support local economic activity and 
provide employment opportunities associated with the continued operation of the approved 
extractive industry and concrete batching plant    

In view of the relevant considerations of Section 4.55(2) and Section 4.15(1) of the Environmental 
Planning and Assessment Act 1979, it is recommended that the Development Assessment Committee 
grant development consent to this section 4.55 modification subject to the recommended conditions of 
consent which have been updated in line with the recommendations of the NSW EPA, NSW RMS, 
Council’s Mining Liaison Officer and Council’s Community Infrastructure Department.   

MATTERS RELATED TO THE DEFERRAL OF DETERMINATION 

This development application was reported to the 11 September 2019 Development Assessment 
Committee for determination. The draft Meeting Minutes note that the following discussion to place 
regarding the recommended conditions of consent and theat the following resolution was passed: 

Mr Wild provided the Committee with a brief overview of the proposed works to be undertaken at 
the Quarry. 

Discussion took place on this item and it was noted that Clauses 9, 22, 37 and 38 and the Bond 
Condition needed to be reviewed by staff and a condition regarding a Closure Plan also needs to 
be included. 

RECOMMENDED on the motion of Crs Rush and Scholes that:  

Determination of this matter be deferred to the next meeting of the Development Assessment 
Committee to provide time for the Committee and staff to review the proposed Conditions. 

In line with the discussion points above Council Officers have sort to review the referenced 
recommended conditions of consent against applications extractive industry applications recently 
determined by Council and the relevant planning assessment criteria for the determination of this 
application to ensure that the recommended conditions align with best practice, Council’s standard 
requirements and respond to the relevant Section 4.15 assessment provisions. 
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Council Officers have reviewed the conditions of consent and discussion points referenced in the 
meeting minutes under the following sub-headings. Comments have been included under these 
headings in relation to the reasoning that has informed the recommended conditions of consent and 
outlining any changes to the recommended conditions previously put forward to Council.  

Condition 9  

3. (9) All management plans required by this approval are to be submitted to and approved by 
Council. Management plans are to be reviewed and provided to Council for approval every 3 
years from the date of the previous management plan approval.   

This condition requires the applicant to review all management plans required for the operation of the 
development on a 3 year period. The Committee raised concerns as to whether recommended condition 
1 which endorsed the rehabilitation management plan for the site would conflict with this condition and it 
would restrict the continued revision of the remediation plan to ensure it exists as a living document. 
Recommended condition 1 identifies plans and documentation which the approved development must be 
carried out generally in accordance with except as otherwise provided for by the terms of the 
development consent. 

To ensure that the objective of this condition is achieved and that management plans (including the 
rehabilitation management plan) are subject to review and update with the progressive operation of the 
development an additional recommended condition has been proposed to outline the requirements for 
the regular upkeep and update of the rehabilitation management plan. This additional recommended 
condition is outlined under the closure Plan and Rehabilitation sub-heading.  

Condition 22 
(22) No more than 10 hectares of land shall be disturbed at any time in the quarry area and in the 

working area / base of the extraction site. 

This recommended condition of consent has been put forward on advice from Council’s Mining Liaison 
Officer. Under Council’s previous Notice of Determination for the determination of this development 
application Council restricted the total disturbance area to 2ha. Council’s Mining Liaison Officer provided 
advice indicating that the 2ha disturbance limit was overly restrictive and did not support the functional 
operation of the quarry. A 10ha disturbance area was put forward as a reasonable restriction on the total 
disturbance area and which would require the operator to carryout progressive rehabilitation of disturbed 
areas to ensure that the operation does not exceed the total disturbance area.  

To ensure that the requirement for progressive rehabilitation of the site is made clear an additional 
condition has been recommended. This recommended condition has been informed by a review of 
conditions on other extractive industries and mining developments and is included as condition No29 in 
the recommended conditions of consent.   

(#)  The applicant must rehabilitate the site progressively, that is, as soon as reasonably practicable 
following disturbance. All reasonable and feasible measures must be taken to minimise the total 
area exposed for dust generation at any time. Interim stabilisation measures must be implemented 
where reasonable and reasonable to control dust emissions in disturbed areas that are not active 
and which are not ready for final rehabilitation.   

 
Condition 37  
(37) The applicant shall arrange for a minimum 5m wide two coat bitumen seal of the access way from 

the existing office to the concrete batching plant.  
4.  
5. This condition has been informed by Council’s determination of DA 96/2017 for the installation of 
the concrete batching plant at the site. This consent required the upgrade of the access as outlined by 
the recommended condition. The condition is yet to be complied with. The works required by the 
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condition remain relevant to the determination of this application to ensure the safety of vehicle 
movements between the site office and the concrete batching plant. The quarry owner has advised 
Council Officers that it is his intention to carry out these required works following the determination of this 
application. Where this requirement is imposed on this development consent and the works are no duly 
completed Council Officers would consider taking regulatory action to ensure the works are completed in 
accordance with the consent requirements.   

Condition 38  
6.  
(38) Unless otherwise approved by the Environmental Protection Authorities Environmental Protection 

License noise  generated by Concrete Batch Plant Operations must not exceed the limits outlined 
in the Global Acoustics Noise Impact Assessment Report, dated 20th December 2016 being: 

 Day Laeq (15 minute) 

R1 to R7 43 

R8 36 

The drafting of this condition of consent has been informed by the Environmental Protection Licensing 
provisions of the Protection of the Environment Operations (POEO) Act 1997. Under the provisions of 
POEO Act 1997 an Environmental Protection License is required for the carrying out of certain 
‘scheduled activities’ under the provisions of that Act. 

Schedule 1 of the POEO Act 1997 identifies ‘extractive activities’ and ‘concrete works’ with production 
capacities of more than 30,000 tonnes per annum as ‘scheduled activities’. The quarry subject to this 
modification application has a production capacity greater than 30,000 tonnes per annum threshold for 
scheduled activities while the concrete batching plant would not exceed the ‘scheduled activity’ 
threshold.  

The Environmental Protection Authority is the relevant public authority for issuing and managing of 
Environmental Protection Licenses under the POEO Act 1997 for the carrying out of scheduled activities. 
The NSW Environmental Protection Authority have issued General Terms of Approval for the 
development and indicated that they are able to license the operation under the POEO Act 1997. The 
License issued by the NSW Environmental Protection Authority would control environmental pollution 
(including noise emissions) related to the ‘scheduled activity’. As the concrete batching plant is not a 
scheduled activity condition 38 has been recommended to ensure that the operation of this plant remains 
limited in accordance with the requirements imposed by Council at the time it was approved under DA 
96/2017, unless varied by the NSW Environmental Protection Authority.  

Bond Condition  

The Notice of Determination for the operation of the quarry is subject to a condition that requires a 
$50,000 bond as an assurance that the conditions of consent will be complied with. Council’s Mining 
Liaison Officer recommended that this bond be adjusted to $75,000 and a condition requiring the 
registration of a bond to this amount was adopted as a recommended condition of consent.  

Based on discussions at the previous Development Assessment Committee Meeting and the 
Committee’s deliberations with the recent determination of another application for the modification of 
another quarry it is understood that the Committee is interested in ensuring that any bond would be 
adequate to cover outstanding rehabilitation works at the time of closure.  

With this in mind Council Officers have reviewed the recommended bond condition.  

No change to the $75,000 base value of the bond has been proposed by Council Officers noting that this 
figure was recommended by Council’s former Mining Liaison Officer who had substantive experience 
regulating mines and extractive industries. However, to ensure that the bond amount is effective to 
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account for the cost of outstanding works at a future stage it is recommended that the bond amount is 
tied to inflation and adjusted every five years based on CPI increases.  

The recommended condition has been adjusted as follows:  
(3) The Applicant shall lodge a bond or bank guarantee with Council in assurance that all conditions 

are fully complied with and the requirements of the rehabilitation management plan complied with 
in full at the conclusion of the premises operation.  
7.  
8.  In the event that conditions are not adhered to, operations will cease on notification by 
Council and not recommence until such conditions have been complied with.  
9.  
10. The value of the bond or bank guarantee is to be adjusted for inflation every five (5) years 
from the 30 March 2020 in line with the Consumer Price (All Ordinaries) Index. 
11.  
12. The minimum value of the bond or bank guarantee is to be $75,000. The bond or bank 
guarantee is to be adjusted for inflation by reference to the Consumer Price (All Ordinances) 
Index every five (5) years from the 30 March 2020 from the $75,000 minimum value and a 
revised bond or bank guarantee provided.   
13.  
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Closure Plan and Rehabilitation    

A rehabilitation management plan was submitted by the application with this application to modify the 
development consent.  

At its 11 September 2019 Meeting the Development Assessment Committee raised an interest in 
ensuring that the rehabilitation management plan is a living document and is updated with the 
progressive rehabilitation of the site and developments in industry best practice. To ensure the 
rehabilitation management plan is regularly updated and prepared to achieve best practice rehabilitation 
outcomes the following additional condition has been recommended as new condition No10 in the 
recommended consent: 

(#) The person acting with this consent shall ensure that the development is carried out in 
accordance with the Rehabilitation Management Plan referenced in condition 1 and that this 
document is regularly updated in accordance with the following criteria  

(a) The rehabilitation management strategy is to be reviewed every 3 years from the date of 
the previous management plan approval and provided to Council for approval. The 
Rehabilitation Management Plan must:  

i) Be prepared by a suitably qualified and experienced person;  

ii) Build upon the site rehabilitation and land use outcomes expressed in the 
Rehabilitation Management Plan approved at the time of any revision; 

iii) Identify the future land use or uses for the site and a reference site for each such 
use; 

iv) Describe the measures to be implemented to ensure that the land is rehabilitated to 
the standard required to support its future use; 

v) Include a staging plan for the progressive rehabilitation of the site;    

vi) Include a weed management strategy to control the spread of weeds within the site, 
and particularly in relation to rehabilitated areas; and  

vii) Include a closure plan outlining the removal of any non-essential infrastructure.   

The terms of this condition have been partly informed by a condition of consent the Development 
Assessment Committee imposed in its determination of the modification of another quarry in the Local 
Government Area . 

COMMUNITY CONSULTATION  
The modification was publically notified and advertised on two occasions. The modification was originally 
notified from the 5 March 2018 to the 28 March 2018. No submissions were received by Council in 
relation to the application through this notification period.  
Following the receipt of additional information, the proposed development was re-notified to 
neighbouring property owners between the 28 November 2018 and the 13 December 2018. Two (2) 
submissions were received by Council following this notification period. Both submissions were received 
outside the notification period as advertised, but were accepted by Council Officers and have been 
considered in the assessment of the proposed modification.  
At the request of an interested adjoining land-owner, this notification period was extended until the 8 
January 2019. Council received one submission through this notification period and a second 
submission following the conclusion of the notification period from individuals raising concerns for the 
Development Assessment Committee to consider in its assessment of the application.  
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Matters raised by the submissions relate to vehicle traffic, consent compliance and the management of 
environmental impacts.  
The submissions received have been included in full as attachments to this Report and the issues raised 
in relation to the proposed development have been reviewed and commented on in the assessment 
report attached.   

OPTIONS  
Council may:  
A)  Grant development consent to the proposed modification subject to the recommended amended 

conditions of consent,  
B)  Grant development consent to the proposed modification unconditionally or subject to amended 

conditions of consent recommended by Council, or 
C)  Refuse development consent to the proposed modification and nominate reasons for refusal. 

LEGAL IMPLICATIONS  
Where the applicant is dissatisfied with the determination of the development application they have an 
opportunity under the provisions of the Environmental Planning and Assessment Act 1979 to appeal that 
determination at the Land and Environment Court.   

CONCLUSION 
This section 4.55(2) modification has been reported to the Development Assessment Committee for 
determination as it relates to an extractive industry and its determination is outside the delegations of the 
General Manager.  
Council Officers have completed an assessment of the modification application against the relevant 
provisions of Section 4.55(2) and 4.15(1) of the Environmental Planning and Assessment Act 1979, and 
the findings of this assessment have been included in detail in the Assessment Report included as 
Attachment A. This report recommends that the Development Assessment Committee determine the 
development application by granting it approval subject to the recommended conditions of consent 
outlined in Attachment B.   
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SECTION 4.55 (2) ASSESSMENT REPORT 
 
 
ADDRESS: LOT: 30 DP: 815308 

8440 New England Highway MUSWELLBROOK 
  
APPLICATION No: 342/2002 
  
PROPOSAL: S96(2) Modification - Consolidate Two Consent Documents into One 

with Modified Conditions Where Applicable 
  
OWNER: Wild Group Pty Limited 
  
APPLICANT: RPS Group 

Unit 2a 45 Fitzroy Street 
CARRINGTON  NSW  2294 
 

  
AUTHOR: Mr H McTaggart  
  
DATE LODGED: 28/02/2018 
  
AMENDED: 10 December 2018  
  
DATE OF REPORT: 21 August 2019 
 
  
 
  
 
 
 
 SUMMARY 
 
 
SUBMISSIONS:  Two (2)  
 
RECOMMENDATION: Approval subject to conditions 
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1.0 BACKGROUND 
This Section 4.55(2) request has been lodged with Council to modify the development 
consent issued by Council for the operation of a quarry at Lot 30 DP 815308, approved by 
Council on 8 June 2004 under DA 342/2002, and modified by Section 96 applications 
approved in 2007 and 2016.  
 
As part of the modification of this consent, the applicant is also seeking to obtain approval for 
the continued operation of a concrete batching plant at the site. The operation of this 
batching plant was approved by Council on 15 November 2017 under DA 96/2017. The 
applicant is seeking to have the concrete batching plant and quarry approvals consolidated 
into a single development consent for the operation of the site.  
 
This assessment report considers the proposed development against the relevant 
assessment criteria of Section 4.55(2) of the Environmental Planning and Assessment Act 
1979.  
 
2.0 SITE AND LOCALITY DESCRIPTION  
 
The land subject to this Section 4.55(2) modification is identified as Lot 30 DP 815308, and 
is known as 8440 New England Highway, Muswellbrook.  
 
The land is located approximately 9km south east of the Muswellbrook township, with direct 
frontage to the New England Highway, a classified State Road. The site is situated in the 
vicinity of Liddell and Bayswater power stations, the Mount Arthur North mine site and the 
now closed Drayton mine. 
 
The subject land is zoned E3 Environmental Management under the Muswellbrook Local 
Environmental Plan (LEP) 2009, and adjoins land zoned E3 Environmental Management to 
the north, land zoned RU1 Primary Production to the east and west, and land zoned SP2 
Power Station to the south.     
  
The site is currently operating as a gravel quarry and concrete batching plant. 
 
Existing approvals permit the operation of the site as follows:  
 
DA 342/2002 

 
- Approved the operation of a gravel quarry with a maximum production capacity of 

100,000 tonnes of material per annum for a 20 year period from the 8 June 2004. This 
consent also permitted an equipment and plant hire service at the site.  
 
 

Section 96 Modifications of this application: 
 
6 December 2007: Increased the quarry’s approved extraction rate from 50,000 
tonnes per annum to 100,000 tonnes per annum, increase the number of permitted 
annual blasts from 4 to 8, and reduced the quarry’s bond amount to $50,000.  
 
7 January 2017: Permitted a boundary adjustment to rectify a historic encroachment 
of the quarry operation on adjoining land. The modification did not alter any additional 
conditions of consent. The Subdivision Certificate for the approved boundary 
adjustment has been lodged with Council.    
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DA 96/2017 
 

- Approved operation of a mobile concrete batching plant at the site with a maximum 
production capacity of 30,000 tonnes per annum for a maximum period of 3 years 
from the date of consent, being 15 November 2017.  
 
The operation of the site permitted by this consent is set to conclude by 15 
November 2020.  

 
 
 
3.0 DESCRIPTION OF PROPOSAL  
 
This section 4.55(2) application seeks Council approval for the modification of DA 342/2002 
to extend the lifetime of the approved operation of the quarry and concrete batching plant at 
the site.  
 
The application also seeks approval to the continued operation of both activities for an 
additional 20 years, to January 2044. The development application does not propose any 
significant alterations to the operation of the site beyond the extension of the operational 
lifetime of the quarry and concrete batching plant. 
 
Under the proposal the disturbance footprint of both activities would remain unchanged 
along with the intensity of the site’s operation.  
 
The maximum production capacity for the quarry would remain at 100,000 tonne per annum 
and the concrete batching plant 30,000 tonne per annum.  
 
A detailed description of the current and proposed operating parameters of the quarry have 
been included in Section 3 of the Statement of Environmental Effects submitted to Council in 
relation to the development.   
 
 
4.0 REFERRALS 
 
External Referrals  
 
NSW Roads and Maritime Services  
 
Under the provisions of the State Environmental Planning Policy (SEPP) (Mining Petroleum 
Production and Extractive Industries) 2007 this application requires referral to the NSW 
Roads and Maritime Services (RMS) for comment.  
 
The proposed development was referred to the NSW RMS on the 10 December 2018. A 
request for further information was received from the RMS in an email dated 16 January 
2018. The applicant provided additional information in response to this request and the RMS 
provided comments in correspondence dated 22 February 2019. This correspondence 
raised no objection to the proposed development and provided advice about the existing site 
access.  
 
On the recommendation of Council’s Community Infrastructure Department, the advisory 
comments provided by NSW RMS in relation to the site’s access have been included in the 
recommended conditions of consent.  
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NSW Environmental Protection Authority  
 
The development relates to an activity which requires an Environmental Protection License 
under the Protection of the Environment Operations Act 1993, and is ‘integrated 
development’ under Section 4.46 of the Environmental Planning and Assessment (EP&A) 
Act 1979.  This requires referral to and the issue of General Terms of Approval from the 
NSW Environmental Protection Authority (EPA).  
 
The NSW EPA provided General Terms of Approval for the development on 20 February 
2019. In accordance with the requirements of the EP&A Act 1979, Council would need to 
condition any approval to line with the General Terms of Approval specified by the EPA.   
  
Internal Referrals  
 
Community Infrastructure  
The proposed development was referred to Council’s Community Infrastructure Department 
to consider and provide comment on matters related to the impact of the development on 
Council infrastructure.  
 
Council’s Community Infrastructure Chief Engineer and Assistant Director raised no 
objection to the proposed development and made the following comments:  
 

Background 
Wild quarry is seeking to include a concrete plant.  They additional advise 20 trips per day; this assumes 
each order is for a full truck load of concrete.  The traffic generated may be more than that. Cumulative 
truck loads will be less than 96 per day 
Access 

• Access is from the New England Highway and therefore will require compliance with conditions 
set by the RMS.  Current condition of the RMS is no right turn for heavy vehicles (vehicle over 
5 ton Gross weight) out of the site.  This should remain.   

• The main access to the quarry and access way to the batching plant is proposed to be two coat 
bitumen sealed. 

• A holding line should be marked from the right of way to the crest of batching plant entry where 
they use as two way road for light vehicle. 

Parking 
As the site will not be open the general public there is no need for car parking to be provided in 
conjunction with the operation of the batching plant 
Drainage 
No comments as previously requested conditions already addressed.  
Flood Risk. 
Nil 
Draft Conditions 

• RMS condition re Access to New England Highway. 
 
These comments have informed recommended updated conditions of consent related to 
vehicle access to the site.  
 
The recommended conditions include reference the Traffic Impact Assessment, the inclusion 
of RMS requirements, inclusion of access requirements from DA 96/2017, and an additional 
condition requiring the preparation of a plan for line-marking the internal access way.    
 
Mining Liaison Officer 
During their employment with Council, Council’s Mining Liaison Officer was involved in the 
assessment of the application and reviewed the documentation submitted with the 
application.  
 
Council’s Mining Liaison Officer recommended a number of updated conditions be imposed 
on any Notice of Determination to ensure that the development is carried out in accordance 
with current industry best practice.     
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A summary of the modifications to the consent conditions that have been proposed, based 
on the comments put forward by Council’s Mining Liaison Officer are:   
 

• The maximum period of consent be limited to January 2040.  
• Changes to conditions to reference the documents and information approved as part of 

this modification.  
• Changes to conditions to reference plans of management and related documents to 

account for batching plant operation.   
• Increase of the bond amount from $50,000 to $75,000. Additional bond amount to be 

paid prior to March 2020.   
• Inclusion of a new condition requiring the preparation of a pollution incident response 

plan in relation to the operation of the site (see condition 7 in the recommended 
conditions of consent).  

• Update annual reporting requirements to include information relating to concrete 
batching plant production.  

• Deletion of condition related to 6 monthly compliance reports. This condition was 
additional to annual reporting requirements. 

• Deletion of the condition requiring a CCC. Requirement is understood to be obsolete. 
• Deletion of condition requiring annual report to Department of Mineral Resources as 

a mineral license is not required for the operation of the premises. 
• Inclusion of a requirement for a review of the site’s management plans to be 

completed every 3 years. 
• Recommended application of CPI to annual Section  7.11 payments commencing 

March 2020. 
• Inclusion of a condition requiring installation of road signage within the site to ensure 

large vehicles are aware that right turns from the site onto the New England Highway 
are prohibited.  

• Deletion of condition requiring the submission of an erosion plan. This plan has been 
provided with this application. 

• Deletion of a condition requiring the installation of screening prior to commencement. 
Screening at the site is currently in place.  

• Alteration to the condition restricting the total area of the site that can be disturbed at 
any single point in time. Previously restricted to a maximum disturbance area of 2ha. 
Council’s Mining Liaison Officer recommended that the disturbance area condition be 
modified to restrict disturbance area to 10ha.   

• Removal of condition related to rehabilitation of the site adjacent to the plant hire site 
as work has been completed.  

• Removal of condition related to the installation of a bund wall prior to 
commencement, in accordance with landscape plan, as work has been completed.  

• Deletion of condition related to the completion of flora and fauna survey 1 year from 
the date of consent. The required surveys have been completed.  

• Inclusion of new environmental condition related to the minimisation of dust from the 
site by the covering of loads (see condition No 27).   

• Update of conditions related to blasting to avoid duplication and ensure blasting is 
primarily managed under approved blast management plan. 
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• Deletion of DIPNR General Terms of Approval conditions. This government 
department no longer exists and the functions of the legislation it formerly 
administered is now administered by the Natural Resources Access Regulator under 
the Water Management Act 2000. This application is not identified as integrated 
development for the purpose of the Water Management Act 2000 and thereby an 
application that required referral to and approval from the Natural Resource Access 
Regulator. If at any future stage the works carried out on site are altered to require a 
controlled activity permit, or water license under the Water Management Act 2000, 
the proponent will need to engage with the Natural Resource Access Regulator to 
obtain the appropriate approvals.  

• Remove NSW RMS requirements related to the construction of the Grasstree Ridge 
Right of Way New England Highway intersection. All required works have been 
completed.  

• Include updated conditions related to access to reflect the comments provided by the 
RMS in its letter dated 22 February 2019 and Council’s Community Infrastructure 
Department comments.       

• Update of EPA conditions to reflect the GTA’s issued by the EPA for the 
modification in correspondence dated 20 February 2019.  

• Include conditions related to the function of the concrete batching plant taken from 
DA 96/2017 consent. 

 
A number of general conditions recommended by Council’s Mining Liaison Officer, which 
did not propose specific operational requirements, were considered to have the potential 
to conflict with the NSW EPA’s Environmental Protection License or were covered 
elsewhere in the consent, and have not been included in the final draft of the 
recommended conditions of consent following its review by the Assessing Officer.  
 
Council’s Mining Liaison Officer identified a discrepancy in vehicle movements approved. 
The EIS identified that the maximum vehicle movements to the site would be 30 in and 
30 out, while the proposed modification indicates a maximum of 80 vehicle movements 
per day and an expected average of 40. A Traffic Impact Assessment was requested 
and submitted to Council which identified the total combined maximum daily vehicle 
movements for the operation of the quarry and batching plant at 80. This Traffic Impact 
Assessment was provided to NSW RMS and Council’s Community Infrastructure 
Department. No objection was raised to the volume of traffic proposed. Accordingly, the 
Assessing Officer is satisfied that the proposed development can be recommended for 
approval subject to the total vehicle movements set out in the Traffic Impact 
Assessment.  

 
5.0 SECTION 4.55 CONSIDERATIONS  
 
The application lodged with Council is a Section 4.55(2) modification application. When 
considering whether to grant consent to a Section 4.55(2) modification application a consent 
authority must take the following matters into consideration: 
 
4.55 (2)(a) whether it is satisfied that the development the consent as modified relates to is 

substantially the same development for which consent was originally granted.  
 

Planning comment:   
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Council Officers are satisfied that the modification before Council relates to an 
application that is substantially the same as the development for which consent was 
originally granted. In forming this position Council Officers have observed that: 
 
 This application seeks to extend the operational lifetime of two activities 

previous granted development consent for their operation at the site.  
 The proposed development does not seek any change to the footprint of the 

existing quarry and concrete batching plant and the operation of the site will 
remain generally consistent with the operation previously approved by 
Council.  

 Although not approved under the consent subject to this modification, the 
concrete batching plant operating at the site has been approved by Council, is 
operating on the land, and is permissible with consent on land operated for the 
purpose of an extractive industry by virtue of the co-location of industry 
provisions of the SEPP (Mining Petroleum and Extractive Industries) 2007.  

 
4.55(2)(b) Comments from any approval body, public authority or the Minister where any 

such authority is required to be notified of the development application and 
provide approval or concurrence in relation to that application.  

 
Planning Comment:  
The proposed development required approval from the NSW EPA under the 
integrated development provisions of the EP&A Act 1979 and concurrence from the 
NSW RMS under the provisions of the SEPP (Mining Petroleum and Extractive 
Industries) 2007. Neither approval body raised an objection to the proposed 
development and their requirements have been incorporated into recommended 
conditions of consent.   

 
4.55(2)(c) Whether it has notified the development application in accordance with any 

requirements of the Regulations or a DCP. 
 

Planning Comment: 
The proposed development was placed on public notification in accordance with the 
notification requirements of the Muswellbrook DCP. Two submissions were received. 

 
4.55(2)(d) Matters raised by any submissions received through the notification of the 

development application.  
 

Planning Comment: 
Council received two submissions in relation to the proposed development. Matters 
raised by these submissions have been considered through the assessment of this 
application and have been summarised and commented on under the submitter 
concerns heading of this report.  

 
4.55(3) General development assessment requirements referred to in Section 4.15 of the 

Environmental Planning and Assessment Act 1979 so far as they are relevant to the 
proposed modification.  

 
 Planning Comment: 

Section 4.15 of the Environmental Planning and Assessment Act 1979 prescribes 
matters for consideration when determining a development application. Council 
Officers have completed an assessment of relevant Section 4.15 matters as they 
relate to the aspects of the development proposed to be modified under this 
application. 
 

6.0 ASSESSMENT 
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This Section of the assessment reviews the proposed modification against the relevant 
development assessment matters prescribed by Section 4.15 of the Environmental Planning 
and Assessment Act 1979.  
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S 4.15(1)(a)(i) The provisions of any environmental planning instruments  
  
The Muswellbrook Local Environmental Plan 2009  
 
Permissibility   
The subject land is zoned E3 Environmental Management under Muswellbrook LEP 2009. 
 
The land use classifications most relevant to the operation of the site are considered to be 
an extractive industry (quarry) and general industry (concrete batching plant).  
 
The Muswellbrook LEP 2009 land use table relevant to the E3 Environmental Management 
zone prohibits development for the purpose of extractive industries and general industries. 
The proposed development is permissible development by virtue of the provisions of the 
SEPP (Mining, Petroleum Production and Extractive Industries) 2007 and the Existing Use 
provisions of the Environmental Planning and Assessment Regulation 2000 (the Regulation).  
 
As the use of the site as an extractive industry commenced prior to the coming into force of 
the Muswellbrook LEP 2009, the use of the site is an ‘existing use’ within the meaning given 
to that term by the Regulations, and in accordance with the provisions of the Regulations an 
existing use may be altered, expanded or intensified with development consent. The 
establishment of the concrete batching plant (a general industry) is also permissible, but 
through the provisions of the SEPP (Mining, Petroleum Production and Extractive Industries) 
2007. This SEPP allows for the ‘co-location of industry’ which permits industrial type land 
uses with consent on any land on which an extractive industry is being carried out with 
development consent.  
 
General Muswellbrook LEP 2009  
 
The following table considers the proposed development against the provisions of the 
proposed development relevant to the assessment of the proposed development.   
 
Table 1 – Muswellbrook LEP 2009 provisions  
MUSWELLBROOK 
LEP 2009 CLAUSE 
PROVISIONS  

PLANNING CONSIDERATION COMPATIBLE 
WITH  

Part 2 Permitted or Prohibited Development 
2.3 Zone Objectives clause 2.3 (2) of the Muswellbrook LEP 2012 requires 

the following:  
The consent authority must have regard to the 
objectives for development in a zone when 
determining a development application in respect of 
land within the zone. 
 
The zone objectives for the E3 Environmental 
Management land use zone are as follows:  
 
• To protect, manage and restore areas with special ecological, 

scientific, cultural or aesthetic values. 
• To provide for a limited range of development that does not have an 

adverse effect on those values. 
• To maintain, or improve in the long term, the ecological values of 

existing remnant vegetation of significance including wooded hilltops, 
river valley systems, major scenic corridors and other local features 
of scenic attraction. 

• To limit development that is visually intrusive and ensure 
compatibility with the existing landscape character. 

• To allow agricultural activities that will not have an adverse impact 

No.  This is an 
existing use 
permitted SEPP 
(Mining, 
Petroleum 
Production and 
Extractive 
Industries) 2007 
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on the environmental and scenic quality of the existing landscape. 
• To promote ecologically sustainable development. 
• To ensure that development in this zone on land that adjoins land in 

the land zoned E1 National Parks and Nature Reserves is compatible 
with the objectives for that zone. 

 
Planning Comment: The proposed development 
involves the continued operation of an established 
extractive industry and associated concrete batching 
plant. The proposed development would not expand 
the disturbance footprint of either land use or 
significantly alter the parameters of the current on-site 
operation. Furthermore, the proposed modification 
would allow for Council to review existing 
environmental conditions on the development consent 
and update these requirements to ensure improved 
environmental outcomes where required. 
 

Part 4 Principle Development Standards  Additional local provisions 
4.3 Height of 
Buildings  

The maximum building height for the land is 12m.  
 
The proposed development does not involve the 
construction of any new buildings and that the existing 
buildings on the site have previously been approved 
by Council and do not contravene the 12m maximum 
building height relevant to the site.    
 

Yes 

4.4 Floor Space 
Ratio 

The land subject to this development application is not 
affected by any maximum floor space ratio. 
Accordingly further consideration of the provisions of 
this clause are not required.   
 

NA 

Part 7 Additional Local Provisions  
7.1 Terrestrial 
Biodiversity  

The land subject to this development application is 
identified as ‘biodiversity’ by the ‘terrestrial biodiversity 
map’.  
 
When determining applications involving ‘biodiversity’ 
land Council is required to consider the following 
Clause objectives: 

(a)  protecting the biological diversity of native fauna and flora, 
and 

(b)  protecting ecological processes necessary for their continued 
existence, and 

(c)  encouraging the recovery of threatened species, 
communities and populations and their habitats. 

 And, additional provisions: 
(a)  the development is designed and will be located and 

managed to avoid any potential adverse environmental 
impact, or 

(b)  if a potential adverse environmental impact cannot be 
avoided, the development: 

(i)  is designed and located so as to have minimum adverse 
impact, and 

(ii)  incorporates effective measures to remedy or mitigate any 
adverse impact caused. 

 
The proposed development involves the continuation 
of quarrying and associated operations on previously 
disturbed land, and this use of the land has been 

YES  
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previously approved by Council following an 
assessment of the environmental impacts of this 
development and use of the site.  
 
The development conditions of consent related to the 
management of environmental impacts associated 
with the operation are to be updated to ensure that 
activities carried out at the site are carried out in 
accordance with best practice requirements.   

7.6 Earthworks Clause 7.6(3) provides a number of matters which a 
consent authority is required to consider prior to 
granting development consent to development 
involving earthworks. Each of the relevant matters 
have been listed and commented on below.   
 
(3)  Before granting development consent for earthworks (or for 
development involving ancillary earthworks), the consent authority 
must consider the following matters: 

(a)  the likely disruption of, or any detrimental effect on, 
drainage patterns and soil stability in the locality of the 
development, 

(b)  the effect of the development on the likely future use or 
redevelopment of the land, 

(c)  the quality of the fill or the soil to be excavated, or both, 
 (d)  the effect of the development on the existing and likely 

amenity of adjoining properties, 
 (e)  the source of any fill material and the destination of any 

excavated material, 
 (f)  the likelihood of disturbing relics, 
(g)  the proximity to, and potential for adverse impacts on, 

any waterway, drinking water catchment or 
environmentally sensitive area, 

 
The proposed development would involve the carrying 
out of earthworks in accordance with Council, NSW 
EPA requirements, and the current stormwater and 
erosion sediment control management plan 
requirements. Where these works are carried out in 
accordance with these requirements it is considered 
that they would be in accordance with the Clause 
requirements.   

Yes 

 
State Environmental Planning Policy No 33 Hazardous and Offensive Development: 
The potentially hazardous and offensive nature of the proposed development and the 
dangerous goods to be stored and/or used on-site were considered as part of the EIS 
submitted with the original DA 342/2002. This investigation found that the proposed 
development was not likely to present any significant hazard risk beyond the site’s 
boundaries and that the operation would not be particularly offensive where carried out in 
accordance with EPA requirements.  
 
This development application does not seek approval for the change to site operations by 
increasing its intensity or disturbance footprint. Accordingly the factors which inform the 
classification of the development as a hazardous or offensive development will not be 
subject to significant change as part of this modification.  Accordingly, Council Officers are 
satisfied that the proposed development is unlikely to comprise a hazardous or offensive 
development where it is carried out in accordance with existing requirements.   
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State Environmental Planning Policy No 44 Koala Habitat Protection: 
 
This SEPP aims to encourage the protection of areas of natural vegetation that provide 
habitat for koalas and applies to development applications in the Muswellbrook LGA with 
involve land with an area greater than 1ha.   
 
The potential for koala habitats to exist at the site was considered as part of the EIS 
submitted with DA 342/2002. This investigation found that the subject site ‘does not 
constitute a core koala habitat as defined under SEPP 44.’  
 
Since the granting of development consent under DA 342/2002 the site has been subject to 
disturbance associated with the carrying out of quarry operations on the land. It is unlikely 
that there has been any significant change to the distribution of flora and fauna on the site 
following this investigation and during this period of disturbance which would cause for the 
site to be classified as a core koala habitat under the provisions of this SEPP.  
 
Accordingly, Council Officers are satisfied that the development may proceed without the 
need for further investigations into koala populations or the preparation of a plan of 
management in accordance with the SEPP.   
 
State Environmental Planning Policy No. 55 – Remediation of Land: 
 
Under Clause 7 of this SEPP a consent authority must not consent to the carrying out of any 
development on land unless: 
 

(a) It has considered whether the land is contaminated, and 
(b) If the land is contaminated, it is satisfied that the land is suitable in its 

contaminated state (or will be suitable, after remediation) for the purpose for 
which the development is proposed to be carried out, and 

(c) If the land requires remediation to be made suitable for the purpose for which 
the development is proposed to be carried out, it is satisfied that the land will 
be remediated before the land is used for that purpose. 

 
It is noted that the site has been used in an industrial capacity for a long period. However, for 
the duration of this operation the site has been required to comply with Environmental 
Protection License requirements imposed by the NSW EPA. Council Officers are satisfied 
that the site is unlikely to be subject to any substantial contamination which requires 
remediation for this application to be supported.  
 
In view of the above considerations Council Officers are satisfied that the proposed 
development is unlikely to be subject to any contamination requiring remediation under this 
SEPP should the development application be approved.  
 
 
State Environmental Planning Policy (Mining, Petroleum Production and Extractive 
Industries) 2007 
 
This SEPP specifies additional provisions relevant to the assessment of development 
applications involving extractive industries. The provisions of this SEPP also take 
precedence over the provisions of any other planning instrument where there is any 
inconsistency between the provisions of the relevant instrument or instruments and the 
SEPP. The SEPP applies to any development involving an extractive industry.   
 
Part 2 Permissible Development  
Relevant to this development application are the permissible development provisions of the 
SEPP specified by Clause 7. Clause 7(4) allows for the carrying out of a range of additional 
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development with consent on land which an extractive industry is being carried out. The 
provisions of this clause are as follows:  
 
(4) Co-location of industry 

If extractive industry is being carried out with development consent on any land, development for 
any of the following purposes may also be carried out with development consent on that land: 
(a)  the processing of extractive material, 
(b)  the processing of construction and demolition waste or of other material that is to be used as 

a substitute for extractive material, 
(c)  facilities for the processing or transport of extractive material, 
(d)  concrete works that produce only pre-mixed concrete or bitumen pre-mix or hot-mix. 

 
As previously discussed, the modification of this development consent involves the 
consolidation of a development consent previously approved for the operation of a concrete 
batching plant (DA 96/2017) into this development consent.  
 
The establishment of this concrete batching plant at the site is viewed as a permissible 
development by virtue of the SEPP, as a concrete works that produces pre-mixed concrete. 
 
Part 3 Matters for Consideration  
This Part of the SEPP prescribes a range of matters that a consent authority must take into 
consideration when determining a development application to which the SEPP relates. The 
relevant matters for consideration prescribed by Part 3 have been considered and 
commented on in the table below.  
 
Table 2 – SEPP (Mining, Petroleum Production and Extractive Industries) 2007 Matters for 
consideration  
 
SEPP CLAUSE  PLANNING CONSIDERATION COMPATIBLE 

WITH  
12AB Non-
discretionary 
development 
standards for mining 

This clause applies to development applications 
involving mining. The proposed development involves 
an extractive industry and does not fall within the 
mining land use classification. Accordingly the 
provisions of this clause are not relevant to the 
assessment of this development application.   

NA  

12 Compatibility of 
proposed mine, 
petroleum 
production or 
extractive industry 
with other land uses  

This Clause requires a consent authority to consider 
the following provisions when determining an 
application for an extractive industry  
 
Before determining an application for consent for development for 
the purposes of mining, petroleum production or extractive 
industry, the consent authority must: 
(a)  consider: 

(i)  the existing uses and approved uses of land in the vicinity of 
the development, and 

(ii)  whether or not the development is likely to have a 
significant impact on the uses that, in the opinion of the 
consent authority having regard to land use trends, are 
likely to be the preferred uses of land in the vicinity of the 
development, and 

(iii)  any ways in which the development may be incompatible 
with any of those existing, approved or likely preferred uses, 
and 

(b)  evaluate and compare the respective public benefits of the 
development and the land uses referred to in paragraph (a) (i) 
and (ii), and 

(c)  evaluate any measures proposed by the applicant to avoid or 
minimise any incompatibility, as referred to in paragraph (a) (iii). 

 
Planning Comment: 

YES 
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The land subject to this application adjoins rural and 
environmental management zoned land and the 
operational area of the Bayswater and Liddell Power 
Stations. 
 
The extractive industry subject to this modification 
application has been operating at the site since 2005.  
During that period the current land uses of adjoining 
properties have continued to be carried on 
neighbouring properties. Accordingly, it is considered 
that the proposed development is not incompatible 
with adjoining land uses and that it would remain 
compatible with adjoining land uses where it is carried 
out in accordance with the conditions of consent and 
the EPA’s Environmental Protection License 
requirements. 

12A Consideration of 
voluntary land 
acquisition and 
mitigation policy 

The proposed development does not involve a ‘state 
significant’ development application. Accordingly, the 
provisions of this Clause do not relate to the 
assessment of this application.  

NA 
 

13 Compatibility of 
proposed 
development with 
mining, petroleum 
production or 
extractive industry   

The provisions of this clause apply to development for 
the purpose of extractive industries where that 
development is located on land that is:  
 
(a)  in the vicinity of an existing mine, petroleum production facility 

or extractive industry, or 
(b)  identified on a map (being a map that is approved and signed 

by the Minister and copies of which are deposited in the head 
office of the Department and publicly available on the 
Department’s website) as being the location of State or 
regionally significant resources of minerals, petroleum or 
extractive materials, or 

 (c)  identified by an environmental planning instrument as being 
the location of significant resources of minerals, petroleum or 
extractive materials. 

 
The proposed development is not located in any of the 
areas specified above. Accordingly, the provisions of 
this Clause are not relevant to the assessment of the 
development application. With respect to 13(a) it is 
noted that there are a large number of existing mines 
in the Muswellbrook locality. However, there are no 
mines in the immediate vicinity of the development 
site.  

NA  

14 Natural Resource 
Management  

The clause specifically references a need to consider 
conditions related to managing impacts on significant 
water resources, threatened species and the 
minimisation of greenhouse gas emissions.  
 
Planning Comment  
The impact of the proposed development on water 
sources and ecology was considered by the consent 
authority at the time the original development 
application was determined. At this time it was 
considered that the proposed development would not 
have an adverse impact on either item, and there is no 
new evidence or information that suggests the 
proposed development would have a more substantial 
impact than previously identified. In relation to 

Yes 
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greenhouse emissions, the proposed modification 
would extend the operational timeframe of the 
extractive industry and thereby greenhouse emissions 
associated with that operation. The operation of the 
site would not cause a significant amount of 
greenhouse gas emissions compared to the NSW’s 
overall greenhouse gas emissions. Accordingly, 
Council Officers are satisfied that the proposed 
development would not conflict with this clause of the 
SEPP and can be supported without the need for any 
additional conditions to be imposed.   
 

15 Resource 
Recovery  

This modification application seeks approval for the 
continued extraction of gravel from the site. Council 
was provided with information regarding the quantity 
and plans for the extraction of this material at the site 
and it has no concerns with the efficiency of extraction 
processes.  
 

Yes 

16 Transport The proposed development has been reviewed by the 
NSW RMS and Council’s Community Infrastructure 
Roads and Drainage Team.  
 
No objection was raised in relation to the proposed 
development. Comments provided in response to 
these referrals have also been considered under the 
referrals section of this report and incorporated into 
conditions of consent where appropriate.  

Yes 

17 Rehabilitation  This clause specifies the following:  
(1)  Before granting consent for development for the purposes of 

mining, petroleum production or extractive industry, the consent 
authority must consider whether or not the consent should be 
issued subject to conditions aimed at ensuring the rehabilitation 
of land that will be affected by the development. 

(2)  In particular, the consent authority must consider whether 
conditions of the consent should: 
(a)  require the preparation of a plan that identifies the 

proposed end use and landform of the land once 
rehabilitated, or 

(b)  require waste generated by the development or the 
rehabilitation to be dealt with appropriately, or 

(c)  require any soil contaminated as a result of the 
development to be remediated in accordance with relevant 
guidelines (including guidelines under clause 3 of Schedule 
6 to the Act and the Contaminated Land Management Act 
1997), or 

(d)  require steps to be taken to ensure that the state of the 
land, while being rehabilitated and at the completion of the 
rehabilitation, does not jeopardize public safety. 

 
Planning comment:  
A rehabilitation management plan has been submitted 
for the site as part of this section 4.55(2) modification 
application. The proponent will be required to carry out 
rehabilitation of the site in accordance with this 
document, the EIS and the quarries Environmental 
management Plan.  

Yes 

 
 
State Environmental Planning Policy (State and Regional Development) 2011 
 

https://www.legislation.nsw.gov.au/#/view/act/1997/140
https://www.legislation.nsw.gov.au/#/view/act/1997/140
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The proposed development does not meet the criteria of a ‘State Significant Development 
application and as a modification to an approved development does not comprise a 
designated development application that would require approval from the Regional Planning 
Panel as ‘Regionally Significant Development’. Although new extractive industries are 
categorised as regionally significant development it is understood that Council remains the 
consent authority for this modification as it was the consent authority for the development 
application subject to the modification application at the time that application was 
determined.    
 
Section 4.15(1)(a)(ii)  the provisions of any draft EPI. 
 
There are no draft EPIs relevant to the subject Application. 
 
Section 4.15(1)(a)(iii)  the provisions of any development control plan 
 
Section 11 – Extractive industry 
 
This section of the DCP establishes the minimum information and operational requirements 
for an application involving the establishment of an extractive industry. This modification 
would not alter the quarry footprint or operational intensity. The only proposed change to the 
operation would be the extension of the approved lifetime of the sites operation.  
 
Considering that limited changes to the existing approved operation Council Officers are 
satisfied that the changes to the approved development proposed would not contravene the 
relevant DCP requirements.   
 
Section 94 Contributions Plan 2001 
 
The development consent issued by Council for the approval of the development application 
for the establishment of the extractive industry included conditions relating to the payment of 
Section 94 contributions for the development.  
 
Conditions 12 and 13 required the applicant to enter into an agreement for the payment of 
section 94 contributions and the submission of tonnage details to inform the calculation of 
relevant contributions.  
 
Council’s 2001 Section 94 Plan includes the provision of a Section 94 contribution on 
extractive industries determined on a case by case basis based on the impact of the 
development on the road network.  
 
The agreement between Council and the applicant related to condition 12 of the consent has 
set the contribution for the operation of the premises at $0.30 per tonne. The proposed 
development was referred to Council’s Community Infrastructure Roads and Drainage Team 
who raised no issue with the existing rate of contributions paid by the operator of the 
development. Council’s Mining Liaison Officer has recommended that CPI be applied to the 
rate of contributions paid to Council from March 2020. The relevant Section 94 condition has 
been modified to reflect this recommendation.   
    
Section 94A Contributions Plan 2009 
The provisions of the EP&A Act 1979 prevent a consent authority from imposing a condition 
requiring the payment of a Section 94A contribution on a development subject to a condition 
requiring the payment of a Section 94 Contribution.  
 
Section 4.15(1)(a)(iiia)  the provisions of any planning agreement 
 
Council Officers are not aware of any voluntary planning agreements that relate to this 
development application or the subject site.  
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Section 4.15(1)(a)(iv)  the provisions of the regulations 
 
Division 8A of the Environmental Planning and Assessment Regulation 2000 applies to the 
development. 
 
Section 4.15(1)(a)(v)  the provisions of any coastal zone management plan 
 
This item is not relevant to the subject Application. The Application does not relate to a 
coastal area. 
 
Section 4.15(1)(b)  the likely impacts of that development 
 
In its original determination of the development applications for the extractive industry and 
concrete batching plant, Council considered the likely environmental impacts associated with 
the development, and in both cases determined these impacts to be acceptable to support 
the granting of development consent subject to conditions. This proposed development does 
not seek to modify the operational processes, disturbance footprint or operational intensity of 
either the quarry or concrete batching plant. The only change is the extension of the period 
that both activities are approved to operate at the site. The environmental impacts 
associated with the development will remain relatively unchanged, save that they would 
occur at the site over a longer period. 
 
Council Officers are satisfied that the proposed development is unlikely to result in any 
substantive environmental impacts that would support a decision to refuse the development 
application. It is recommended that the conditions of consent surrounding the operation of 
the premises be updated where appropriate.    
 
Section 4.15(1)(c)  the suitability of the site for the development 
 
It is considered that the development is compatible with surrounding land uses and site 
characteristics, subject to consent conditions. 
 
Section 4.15(1)(d)  any submissions made 
 
The proposed Section 4.55 modification was publically notified and advertised on two 
occasions.  
 
The modification was originally notified from the 5 March 2018 to the 28 March 2018. No 
submissions were received by Council in relation to the application through this notification 
period.  
 
Following the receipt of additional information, the proposed development was re-notified to 
neighbouring property owners between the 28 November 2018 and the 13 December 2018. 
At the request of an interested adjoining land-owner, this notification period was extended 
until the 8 January 2019. Council received one submission through this notification period 
and a second submission following the conclusion of the notification period. 
 
The matters raised by the submitters have informed Council’s Assessment of the 
development application and some additional conditions of consent have been proposed or 
modified to mitigate some of the concerns raised.  
 
Table 3 – Submitter Concerns  
 
Submitter Concerns Planning Comment  
Concern regarding the use of exhaust brakes 
at the site and noise generated by the use of 

The EPA have issued an Environmental 
Protection License for the operation of the 
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these brakes.   site which includes requirements related to 
noise emissions. The issues raised in the 
submission were communicated to the 
applicant, who advised that they would 
accept a new condition to limit the use of 
exhaust braking at the site and educate 
drivers on this requirement.    
 
A new condition of consent has been 
recommended to limit exhaust braking and 
educate operators on this requirement has 
been recommended in accordance with the 
mitigation measures put forward by the 
applicant.  

Concern relating to the right of way and the 
safety of the sharing of the site access 
between operational quarry vehicles and the 
light vehicles used by neighbouring 
residents.    

Grasstree Ridge Road is a right of way, that 
exists over the land the quarry operates on, 
which benefits three (3) properties to the rear 
of the site, on which dwellings are located.  
 
The right of way was established prior to the 
2004 approval of the quarry.  
 
Under the conditions of consent imposed on 
the original quarry, site access was required 
to be constructed to a standard approved by 
Council and the NSW RMS. 
 
Further improvements to the haul road were 
required in the approval for the concrete 
batching plant (DA 96/2017). This 
requirement has been retained.  
 
Council’s Community Infrastructure 
Department raised no issue with the site 
access arrangements.  Recommendations 
were put forward to improve the safety of 
parts of the right of way shared by both light 
and heavy vehicles. A condition of consent 
has been recommended requiring the design 
and implementation of line marking 
improvements and any related traffic signs 
for the length of the site access from the 
New England Highway to the concrete 
batching plant.    
 

Concern regarding the return of unused 
concrete and the possibility of concrete 
trucks being washed down at the site.  
  

Under the proposed modification it is 
recommended that the concrete batching 
plant remain subject to the operational 
conditions imposed on DA 96/2017. The 
operation of the site will also be subject to 
the EPA’s Environmental Protection License 
and the provisions of the PoEO Act 1993 that 
prevent land pollution.  
 
In the event that the operator does not 
comply with their operating requirements, 
and dumps waste at the site, or washes 
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down vehicles outside of any approved wash 
bay, regulator action may be taken by the 
EPA or Council.  
 
As an additional measure to prevent and 
manage pollution at the site, Council’s 
Mining Liaison Officer has recommended a 
condition of consent requiring the 
preparation of a pollution incident response 
management plan.  

Vehicles leaving the site regularly breach the 
no-right turn restriction imposed by the 
consent  

The conditions of the existing approval 
restrict heavy vehicles from leaving the site 
by making right hand turns. This requirement 
will be maintained in any modified consent.  
 
Staff have raised the issue of right hand 
vehicle turns being carried out at the site with 
the site operator, who has advised Council 
that drivers are educated on their 
responsibility not to make right turns. 
 
Council has the opportunity to undertake 
compliance inspections or investigations and 
take regulatory action against the operator 
for non-compliance with this condition.  
  

Concern about the accuracy of a statement 
in the SEE indicating no trucks will use 
Grass Tree Ridge Road, as access to the 
site from the New England Highway is from 
Grass Tree Ridge  Road. 

The quarry site has direct access to the New 
England Highway via Grass Tree Ridge 
Road. Grass Tree Ridge Road is located on 
land owned and operated by the quarry, and 
was constructed by the Quarry operator, as 
required by conditions of consent.  The SEE 
may have meant to refer to the Grass Tree 
ROW which connects with Muscle Creek 
Road.  
 
The quarry and concrete batching plant will 
be required to operate in accordance with 
the submitted traffic impact assessment and 
recommended conditions of consent which 
restrict vehicles from leaving the site other 
than by the New England Highway 
intersection. 

The safety of a residential dwelling being 
located on land in the ownership and 
operation of the quarry 

The dwelling is currently occupied by the 
owner and operator of the quarry as a 
caretakers residence. There is no new 
information that has caused the Assessing 
Officer to form a view that it is inappropriate 
to have a dwelling on the land. The dwelling 
is not located the part of the site actively 
used for quarrying and, as previously stated, 
that it is occupied by the quarry 
owner/operator.  

The location of a dam in the ownership of the 
quarry in relation to the neighbouring 
property and the restriction of runoff to 
neighbouring properties due to the location 

The dams are part of the water management 
system for the site.  The quarry site slopes 
toward the New England Highway and it is 
unlikely that the location of the dams would 
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of this dam.   significantly affect water availability to 
neighbouring sites.  No new dams are 
proposed as part of this application, though 
some improvements to stormwater 
management have been proposed by the 
Stormwater and Erosion Sediment Control 
Management Plan.  

 
 
 
Section 4.15(1)(e)  the public interest. 
 
The proposed modification is viewed as being compatible with the public interest. The 
proposal will extend the operational lifetime of an existing approved extractive industry and 
concrete batching plant, and support local economic activity and employment opportunities. 
Conditions of consent have been updated in accordance with recommendations from 
Council’s Mining Liaison Officer to ensure the operation is carried out in accordance with 
current industry best practice.   
 
5 CONCLUSION 
 
This section 4.55(2) modification has been assessed under the relevant provisions of 
Section 4.55 of the EP&A Act 1979 and the alterations to the approved development 
considered against the relevant considerations prescribed by Section 4.15 of the EP&A Act 
1979.  
 
In view of the relevant considerations it is recommended that Council grant development 
consent to this section 4.55 modification subject to the recommended conditions of consent. 
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Section 4.55(2) DA 342/2002 – Recommended Modifications to the 
conditions of consent 

 
 

PLANNING MATTERS: 
 

1. The development must be undertaken generally in accordance with the proposal 
contained in: 

 
a) The development application DA 342/2002, as amended by the Section 96 

modification application submitted to Council dated 2nd April 2007. 
b) The accompanying document titled “Proposed Gravel Quarry and Plant Hire 

Operation, Lot 30 DP 815308, Grasstree Ridge Road, Shire of Muswellbrook, 
Environmental Impact Statement” dated 25th October 2002. 

c) The document titled “Response to Submissions from the Exhibition of the 
Environmental Impact Statement” dated 5th May 2003. 

d) The facsimile and attached diagrams to Council from Wild Plant Hire dated 
27th May 2004. 

e) The report to Council dated 8th June 2004. 
f) Boundary adjustment plan prepared by MM Hyndes Bailey dated 19 

September 2016, reference 216175/2 
g) The document titled “Wild Quarries and Civil – Continued Quarry and 

Concrete Batching Operations and Consent Amalgamation” SEE dated15th 
Oct 2018 by RPS. The  

h)  The document titled Erosion and Stormwater Management Plan prepared by 
Steve Eccles Consulting, dated 8 October 2018 and included as Attachment 
D to the 15 October 2018 SEE. 

i)  The document titled Rehabilitation Management Plan prepared by Steve 
Eccles Consulting, dated 8 October 2018 and included as Attachment D to the 
15 October 2018 SEE. 

j)  RPS additional information letter dated 10 December 2018. 
k) The document titled Statement of Environmental Effects by Casson Planning 

and Development Services dated August 2016. 
l) The document titled Air Quality Assessment by Todoroski Air Sciences dated 

14th December 2016. 
m) The document titled Noise Impact Assessment by Global Acoustics dated 20th 

December 2016. 
n) The document titled Waste Management Plan by RPS dated December 2016. 
o) The document titled Water Management Plan by RPS dated December 2016.  
p) Site Plan (Batch Plant) – aerial drawn by Global Acoustics undated. 
q) Site Plan (Batch Plant) by RPS undated. 
r) The Traffic Impact Assessment prepared by Pavey Consulting Services dated 

15 November 2018 
 

 Unless otherwise specified in the terms of this development consent. 
 
2. The consent shall lapse on 31 January 2040.  All works associated with the 

development, including rehabilitation of the site, shall be completed by the date the 
consent lapses.  If operation is required beyond this point, a new development 
application is to be submitted with sufficient time to be assessed and determined 
prior to the lapse date. 
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3. The Applicant shall lodge a bond or bank guarantee with Council in assurance that all 
conditions are fully complied with and the requirements of the rehabilitation 
management plan complied with in full at the conclusion of the premises operation.  
 
 In the event that conditions are not adhered to, operations will cease on notification 
by Council and not recommence until such conditions have been complied with.  
 
The value of the bond or bank guarantee is to be adjusted for inflation every five (5) 
years from the 30 March 2020 in line with the Consumer Price (All Ordinaries) Index. 
 
The minimum value of the bond or bank guarantee is to be $75,000. The bond or 
bank guarantee is to be adjusted for inflation by reference to the Consumer Price (All 
Ordinances) Index every five (5) years from the 30 March 2020 from the $75,000 
minimum value and a revised bond or bank guarantee provided.   

 
4. The Applicant shall not produce or transport more than 100,000 tonnes of material 

from and to the site per year.  Should the Applicant wish to produce or transport more 
than 100,000 tonnes per year, separate application shall be made to Council.  

 
Hours of Operation: 

 
5. The use of plant and equipment and site operations at the quarry and concrete 

batching plant shall be restricted to the hours of: 
 
 Monday to Friday:   7am – 5pm 
 Saturdays:    7am – 1pm 
 Sundays and Public Holidays: No operations 

 
 The use of plant and equipment and site operations at the plant hire operation 
shall be restricted to the hours of: 

 
 Monday to Friday:   7am – 3pm 
 Saturdays:    7am – 1pm 

 Sundays and Public Holidays: No operations 
 
 The start-up of vehicles or attendance on site by contractors or employees must 
not be undertaken outside of these hours. 
 

Environmental Management Plans and Environmental Reporting: 
 

6. Prior to the commencement of construction, the Applicant shall prepare an 
Environmental Management Plan for approval by Council. The Plan is to reflect 
modifications made via the Section 96 applications dated 2nd April 2007 and 28th 
February 2018, the RPS SEE, and the Concrete Batch Plant. 
 

 The Plan shall include, but not be limited to: 
 
a) Environmental management practices to be implemented at the site, including 

erosion and sediment control, water management, Batch plant water 
management, waste water management, landscaping, dust management, noise 
management, visual treatments, rehabilitation, complaints procedures.  Storm 
water management is to be managed in accordance with “Managing Urban 
Stormwater – Soils and Construction”. 
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 b) Environmental monitoring program to be developed and implemented. 
 

7. The applicant is to prepare a Pollution Incident Response Management Plan 
(PIRMP) for the premises.  The PIRMP must be developed in accordance with the 
requirements in Part 5.7 A of the POEO Act or equivalent.  The Applicant must keep 
the PIRMP on the premises at all times.  The PIRMP must document systems and 
procedures to deal with all types of incidents (e.g. spills, explosions or fire that may 
occur at the premises, or may be associated with activities that occur at the 
premises, and which are likely to cause harm to the environment).  The PIRMP must 
be tested at least annually or following a pollution incident. 
 

8. An Annual Environmental Management Report is to be submitted to Muswellbrook 
Shire Council by 31st January each year covering the preceding calendar year.  The 
report is to, at a minimum, include: 

 
 a) Production quantities for the year 
 b) The implementation and effectiveness of environmental controls 

 c) Details on erosion and sediment control measures undertaken to minimise soil 
erosion and runoff 

 d) Details on dust control measures undertaken to minimise dust generated on site, 
including the results of dust monitoring and weather monitoring undertaken 

 e) Details of noise impacts associated with the development, including results of 
noise monitoring undertaken 

 f) Details on rehabilitation activities undertaken in the preceding 12 months 
 g) Details of any complaints received, identifying the source of the complaints and 

the actions taken to rectify the situation. 
h)  Details of production tonnages from the concrete batching plant.  
 

9. All management plans required by this approval are to be submitted to and approved 
by Council. Management plans are to be reviewed and provided to Council for 
approval every 3 years from the date of the previous management plan approval.   
 

10. The person acting with this consent shall ensure that the development is carried out 
in accordance with the Rehabilitation Management Plan referenced in condition 1 
and that this document is regularly updated in accordance with the following criteria  

(a) The rehabilitation management strategy is to be reviewed every 3 years from 
the date of the previous management plan approval and provided to Council 
for approval. The Rehabilitation Management Plan must:  
i) Be prepared by a suitably qualified and experienced person;  
ii) Build upon the site rehabilitation and land use outcomes expressed in 

the Rehabilitation Management Plan approved at the time of any 
revision; 

iii) Identify the future land use or uses for the site and a reference site for 
each such use; 

iv) Describe the measures to be implemented to ensure that the land is 
rehabilitated to the standard required to support its future use; 

v) Include a staging plan for the progressive rehabilitation of the site;    
vi) Include a weed management strategy to control the spread of weeds 

within the site, and particularly in relation to rehabilitated areas; and  
vii) Include a closure plan outlining the removal of any non-essential 

infrastructure.   
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Section 94 Contributions: 
 

11. Prior to the commencement of commercial operations, the Applicant shall enter into 
an agreement with Muswellbrook Shire Council regarding appropriate Section 94 
Contributions for road maintenance in accordance with Council’s DCP 7, Section 94 
Contributions Plan. CPI is to be applied to all Section 94 Contributions commencing 
30 March 2020.  
 

12. Section 94 contributions and submission of tonnage details are to be provided to 
Council on a quarterly basis as requested by Council. 
 

Access and Transport: 
 

13. The Applicant shall, to the satisfaction of Council, undertake dust control measures in 
carrying out excavation, transport, rehabilitation, rehabilitation and operation of the 
concrete batching plant, including the use of water trucks and water spraying of 
working areas and roads (including the haul road). 
 

14. The Applicant shall install and maintain truck warning signs on both approaches to 
the haul road on Grasstree Ridge Road.  Truck warning signs are to also be installed 
and maintained on the southern bound lane of the New England Highway. 
 

15. The Applicant shall seal the private haul road from the agreed intersection point with 
Grasstree Ridge Road (as defined in the information submitted to Council from Wild 
Plant Hire dated 27th May 2004) to a point at least 10 metres past the access road to 
the machinery shed.  A shaker grid is to be installed at the end of this sealed section.  
The sealing shall be undertaken and maintained to Council’s satisfaction. 
 

16. The Applicant shall provide a two lane sealed access road from the intersection with 
the New England Highway, to a point 10 metres (at a minimum) past the intersection 
of Grasstree Ridge Road and the private haul road.  A secured pedestrian access 
shall also be provided adjacent to the two lane sealed access Road. The sealing 
shall be undertaken and maintained to Council’s satisfaction. The applicant shall 
install regulatory signage banning the right turn movements out of the site onto the 
New England Highway for vehicles over 5 tonnes. Heavy vehicles are not permitted 
to turn right onto the highway at any time.  
 

17. The Applicant is to erect a stop sign on the haul road at its intersection with the 
Grasstree Ridge Road.  Grasstree Ridge Road is to remain as the priority road. 
 

18. No more than 80 truck movements per day are permitted to and from the site. This is 
to include quarry trucks, concrete batching plant trucks and trucks importing or 
transferring material to or from the site.  
 

19. All loading and unloading operations shall be carried out wholly within the confines of 
the site at all times and within loading bays designated on the approved plans where 
relevant.  
 

20. The Applicant is to install, maintain and operate a weighbridge or other approved 
weighing device at the site to ensure proper recording of tonnages being transported. 
 

21. The Applicant shall permanently close off the western access road from the 
Grasstree Ridge Road to the existing machinery shed prior to site operations 
commencing, and install a 1 metre high fully landscaped bund wall parallel to the 
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ROW from the haul road intersection to an approved (by Council) point east of the 
machinery shed. 
 

Environmental Matters: 
 
 

22. All plants and trees used in landscaping/screening works shall be watered by a 
suitable irrigation system maintained in good working order at all times. 
 

23. No more than 10 hectares of land shall be disturbed at any time in the quarry area.  
and in the working area / base of the extraction site. 
 

24. Only clean fill is to be brought onto the site for rehabilitation purposes.  
 

25. The Applicant shall dispose of all solid waste and putrescible matter from the site in 
accordance with EPA guidelines and industry best practice.  
 

26. Prior to the commencement of construction, the Applicant shall establish, to the 
satisfaction of Council, a conservation agreement and management plan for the land 
within Lot 30 DP 815308 not included in the defined construction or operational 
activities for the development (as detailed in the DA and EIS).  The conservation area 
will ensure that the remaining flora and fauna and aboriginal heritage values are 
managed for biodiversity and conservation purposes.   
 

27. Except as may be expressly provided under the Protection of the Environment 
Operations Act 1997, in relation to the development, Section 120 of the Protection of 
the Environment Operations Act 1997 must be complied with in connection with the 
carrying out of the development.  
 

28. The premises must be maintained in a condition which minimizes or prevents the 
emission of dust from the site: 
 
a) Trucks entering and leaving the premises that are carrying loads that include dust 

generating materials, including gravel or soil, must have their loads covered at all 
times, except during loading and unloading.  

29. The applicant must rehabilitate the site progressively, that is, as soon as reasonably 
practicable following disturbance. All reasonable and feasible measures must be 
taken to minimise the total area exposed for dust generation at any time. Interim 
stabilisation measures must be implemented where reasonable and reasonable to 
control dust emissions in disturbed areas that are not active and which are not ready 
for final rehabilitation.   
 

 
Blasting: 

 
30. Muswellbrook Shire Council, and the occupiers of buildings located within 2kms of 

the quarry, are to be advised one (1) week prior to each blast event, including any 
changes to blasting schedules. In the event of blast failure, the Applicant is to 
reschedule the blast at a time to be notified to residents in accordance with this 
clause. 
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31. Use of Grasstree Ridge Road is to be permitted during blasting, in consultation with 
Council and potentially affected residents, and in accordance with the Blast 
Management Plan. 
 

32. The Applicant shall prepare and implement a Blasting/Vibration Management Plan to 
the satisfaction of Council, prior to the commencement of any blasting.  This Plan is 
to be reviewed and updated within 3 years of the most recently approved 
Blasting/Vibration Management Plan. The Plan must include, but not be limited to, 
the following matters: 
 
a) compliance standards 
b) blast limits 
c) restriction of blasting during adverse conditions 

 d)  monitoring methods and program 
 e) monitoring program for flyrock distribution 

f) procedures for the notification of occupiers of buildings and residents prior to 
detonation of each blast 

g)  measures to ensure no damage by flyrock to people, property, livestock and 
powerlines / other utilities.  

 
33. No more than 8 blasts are to occur per year. 

 
34. No explosives are to be stored on site at any time. 

 
Noise Management:   

 
35. The operator is to manage the site to minimise the generation of noise from the site, 

and to operate in accordance with the Environmental Management Plan. Should a 
complaint be received by the applicant or Council, actions are to be taken as outlined 
in the PIRMP for the site.  
 

36. In the event that a landowner or occupier of a property located within 2kms of the 
excavation site or concrete batching plant considers that noise from the development 
is excessive, and Muswellbrook Shire Council is satisfied that an investigation is 
required, the Applicant shall upon the receipt of a written request: 

 
 a) consult with the landowner or occupant affected to determine his / her concerns; 
 b) make arrangements and bear the costs of appropriate independent noise 

investigations to the satisfaction of Council, to quantify the impact and noise 
levels of the development at the property. 

 c) Implement appropriate noise mitigation measures and conduct follow up 
investigations to the satisfaction of Council to quantify the noise levels following 
the implementation of mitigative measures; 

 d) If the independent noise investigations referred to in condition 39(a) confirm that 
noise from the development is excessive and the mitigative measures in 
condition 39(c) do not reduce noise levels to a level acceptable to Council, the 
operation is to cease until satisfactory noise levels are achieved.   

 
37. The operator is required to install noise alarms (quakers) on all mobile equipment 

where a reversing alarm is required.  
 

38. Trucks entering and leaving the site are to limit exhaust breaking. If exhaust brakes 
are to be used, they shall be set to the lowest setting to minimise any impacts to 
surrounding receivers, and drivers are to be educated on the use of exhaust breaks.   
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Additional Operational Conditions Associated with the Concrete Batching Plant 

 
39. The applicant shall arrange for a minimum 5m wide two coat bitumen seal of the 

access way from the existing office to the concrete batching plant.  
 
40. Unless otherwise approved by the Environmental Protection Authorities 

Environmental Protection License noise  generated by Concrete Batch Plant 
Operations must not exceed the limits outlined in the Global Acoustics Noise Impact 
Assessment Report, dated 20th December 2016 being: 
 

 Day Laeq (15 minute) 
R1 to R7 43 
R8 36 

 
Government Agency Requirements: 

 
ENVIRONMENT PROTECTION AUTHORITY GENERAL TERMS OF APPROVAL AS 
SETOUT IN CORRESPONDANCE DATED 20 FEBRUARY 2019:  

 
41. Activities at the premises must only be carried out between the hours of 7.00am and 

5.00pm Monday to Friday, and 7.00am and 1.00pm Saturday, and at no time on 
Sundays and Public Holidays.  
 

42. The licensee must not cause, permit or allow any waste generated outside the 
premises to be received at the premises for storage, treatment, processing, 
reprocessing or disposal or any waste generated at the premises to be disposed of at 
the premises, except as expressly permitted by a licence under the Protection of the 
Environment Operations Act 1997. 
 

43. Activities occurring at the premises must be carried out in a manner that will minimize 
emissions of dust from the premises.  
 

44. Offensive blast fume must not be emitted from the premises. 
 

45. All above ground tanks containing a material that is likely to cause environmental 
harm must be bunded or have an alternative spill containment system.  
 

46. Except as expressly provided by these General Terms of Approval, works and 
activities must be carried out in accordance with the proposal contained in:  

• The development application 342/2002 submitted to Muswellbrook Shire 
Council on 28 February 2018; 

• Statement of Environmental Effects titled Wild Quarries Civil – Continued 
Quarry and Concrete Batching Operations and Consent Amalgamation 
relating to the development; and  

• Wild Quarries, proposed concrete batching plant Noise Impact Assessment 
prepared by Wild Quarries and Civil Pty Ltd by Global Acoustics, reference 
number 16356-R01 dated 20 December 2016. 

 
NSW ROADS AND MARATIME SERVICES COMMENT  
 
47. The property has a common boundary with the New England Highway (HW9) which 

has been declared as Controlled Access Road by notification in Government Gazette 
No 139 of 26/09/1980 Folio 4961. Direct access across this boundary is restricted. 



Item 6.3 - Attachment B DA 342/2002 S4.55(2) Modification Recommended Modified 
Conditions of Consent 

 

 

Attachment B Page 156 
 

Access with consent has been provided (9.14m) at the location of the existing 
driveway.  

 
Council’s Community Infrastructure Department Requirements 

 
 
48. The main internal access to the quarry and concrete batching plant is to be 

maintained as a sealed access bitumen access at all times.  
 

49. A line marking plan must be prepared detailing holding lines and give way lines and 
submitted to Muswellbrook Shire Council for approval within 3 months of the 
determination of the Section 4.55(2) modification. The line marking plan must:  
 

 
- Detail traffic safety line marking to be installed along the length of the sealed 

vehicle access from the New England Highway the concrete batching plant 
site  

- Include holding lines to be installed at the crest of the hill where the right hand 
turn for vehicles toward the concrete batching plant is located. 

- Identify any additional traffic safety and warning signs to advise drivers of 
hazards or driving requirements.  

 
All line marking shown on the approved plan is to be installed maintained at the site 
by the operator of the development.  
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Mrs D L Watson 
02 6549 3777 
DA 342/2002 
 

 
 

3 January 2017 
Casson Planning and Development Services  
5 Stanstead Close 
SCONE  NSW  2337 
 
 
 
 
Dear Sir 

 
Development Application No. 342/2002 - S96(1a) Modification:  Boundary 
Adjustment To Correct Encroachment Of Quarry Activities On Adjoining Land 
Lot 30 DP 815308 and Lot 3 DP 1027484 – 8440 New England Highway 
Muswellbrook 
 
I refer to your application received by Council on 13 October 2016, requesting an 
amendment to the subject development consent. 
 
The application to amend the development consent was considered by Council 
pursuant to Section 96 of the Environmental Planning and Assessment Act 1979, and 
Council has now determined the application.    
 
In this regard, conditions of the development consent have been amended in the 
following manner: 
 
• Amend Condition No. 1 
 
Council advises that the conditions of development consent have been 
amended and now comprise: 
 

PLANNING MATTERS: 
 

1. The development must be undertaken generally in accordance with the 
proposal contained in: 

 
a) The development application DA 342/2002 and as amended by the 

Section 96 modification application submitted to Council dated 2nd April 
2007. 

b) The accompanying document titled “Proposed Gravel Quarry and Plant 
Hire Operation, Lot 30 DP 815308, Grasstree Ridge Road, Shire of 
Muswellbrook, Environmental Impact Statement” dated 25th October 
2002. 

c) The document titled “Response to Submissions from the Exhibition of 
the Environmental Impact Statement” dated 5th May 2003. 

d) The facsimile and attached diagrams to Council from Wild Plant Hire 
dated 27th May 2004. 

e) The report to Council dated 8th June 2004. 
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f) Boundary adjustment plan prepared by MM Hyndes Bailey dated 
19 September 2016, reference 216175/2 

 
 Unless otherwise specified in the terms of this development consent. 
 
2. The consent shall lapse twenty (20) years from the date of granting this 

development consent.  All works associated with the development, including 
rehabilitation of the site, shall be completed by the date the consent lapses.  If 
operation is required beyond this point, a new development application will be 
required. 
 

3. Prior to the commencement of construction, the Applicant shall lodge a bond 
or bank guarantee of $50,000 with Council in assurance that all conditions are 
fully complied with and subject to the bond being used by Council in default of 
these conditions.  In the event that conditions are not adhered to, operations 
will cease on notification by Council and not recommence until such conditions 
have been duly rectified.  

 
4. The Applicant shall not produce or transport more than 100,000 tonnes of 

material from and to the site per year.  Should the Applicant wish to produce 
or transport more than 100,000 tonnes per year, separate application shall be 
made to Council. 

 
Hours of Operation: 

 
5. The use of plant and equipment and site operations at the quarry shall be 

restricted to the hours of: 
 
 Monday to Friday:   7am – 5pm 
 Saturdays:    7am – 1pm 
 Sundays and Public Holidays: No operations 

 
 The use of plant and equipment and site operations at the plant hire 
operation shall be restricted to the hours of: 

 
 Monday to Friday:   7am – 3pm 
 Saturdays:    7am – 1pm 

 Sundays and Public Holidays: No operations 
 
 The start up of vehicles or attendance on site by contractors or employees 
must not be undertaken outside of these hours. 
 

Environmental Management Plans and Environmental Reporting: 
 

6. Prior to the commencement of construction, the Applicant shall prepare an 
Environmental Management Plan to the satisfaction of Council. Sections of 
this plan are to be amended in regards to the modifications made via the 
Section 96 application dated 2nd April 2007.  
 

 The Plan shall include, but not be limited to: 
 
 a) Environmental management practices to be implemented at the site, 

including erosion and sediment control, water management, landscaping, 
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dust management, noise management, visual treatments, rehabilitation, 
complaints procedures. 

 b) Environmental monitoring program to be developed and implemented. 
 

7. An Annual Environmental Management Report is to be submitted to 
Muswellbrook Shire Council by 31st January each year covering the preceding 
calendar year.  The report is to, at a minimum, include: 

 
 a) Production quantities for the year 
 b) The implementation and effectiveness of environmental controls 

 c) Details on erosion and sediment control measures undertaken to minimise 
soil erosion and runoff 

 d) Details on dust control measures undertaken to minimise dust generated 
on site, including the results of dust monitoring and weather monitoring 
undertaken 

 e) Details of noise impacts associated with the development, including 
results of noise monitoring undertaken 

 f) Details on rehabilitation activities undertaken in the preceding 12 months 
 g) Details of any complaints received, identifying the source of the 

complaints and the actions taken to rectify the situation. 
 
8. The Applicant shall submit to Council every 6 months from the date of this 

consent or at other times as determined by Council, a report detailing 
compliance with all conditions of development consent.   
 

9. The Applicant is to support the establishment and operation of a community 
Review Committee as appointed by Council whose role will be to monitor the 
operation of the development throughout the life of the development. 
 

10. The operator is required to provide annual production data as requested by 
the Department of Mineral Resources, in the manner required, on the standard 
form supplied for that purpose. 
 

11. All management plans required by this approval are to be submitted to and 
approved by Council’s Extractive Industry Committee prior to commencement 
of operations on site.  

 
 The plans are to be made available to the Review Committee for information. 

 
 

Section 94 Contributions: 
 

12. Prior to the commencement of commercial operations, the Applicant shall 
enter into an agreement with Muswellbrook Shire Council regarding 
appropriate Section 94 Contributions for road maintenance in accordance with 
Council’s DCP 7, Section 94 Contributions Plan. 
 

13. Section 94 contributions and submission of tonnage details are to be provided 
to Council on a quarterly basis as requested by Council. 
 

Access and Transport: 
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14. The Applicant shall, to the satisfaction of Council, undertake dust control 
measures in carrying out excavation, transport and rehabilitation, including the 
use of water trucks and water spraying of working areas and roads (including 
the haul road). 
 

15. The Applicant shall install and maintain truck warning signs on both 
approaches to the haul road on Grasstree Ridge Road.  Truck warning signs 
are to also be installed and maintained on the southern bound lane of the New 
England Highway. 
 

16. The Applicant shall seal the private haul road from the agreed intersection 
point with Grasstree Ridge Road (as defined in the information submitted to 
Council from Wild Plant Hire dated 27th May 2004) to a point at least 10 
metres past the access road to the machinery shed.  A shaker grid is to be 
installed at the end of this sealed section.  The sealing shall be undertaken 
and maintained to Council’s satisfaction. 
 

17. The Applicant shall provide a two lane sealed road on Grasstree Ridge Road 
from its intersection with the New England Highway to a point 10 metres (at a 
minimum) past the intersection of Grasstree Ridge Road and the private haul 
road.  A secured pedestrian access shall also be provided adjacent to the two 
lane sealed section of Grasstree Ridge Road. The sealing shall be undertaken 
and maintained to Council’s satisfaction. 
 

18. The Applicant is to erect a stop sign on the haul road at its intersection with 
the Grasstree Ridge Road.  Grasstree Ridge Road is to remain as the priority 
road. 
 

19. No more than 60 truck movements per day are permitted from the site.  No 
truck movements are to occur during school bus pick up / set down times on 
the New England Highway near Pamger Drive or adjacent areas. 
 

20. The Applicant is to install, maintain and operate a weighbridge or other 
approved weighing device at the site to ensure proper recording of tonnages 
being transported. 
 

21. The Applicant shall permanently close off the western access road from the 
Grasstree Ridge Road to the existing machinery shed prior to site operations 
commencing and install a 1 metre high fully landscaped bund wall parallel to 
the ROW from the haul road intersection to an approved (by Council) point 
east of the machinery shed. 
 

Environmental Matters: 
 

22. Prior to the commencement of construction, the Applicant shall implement to 
Council’s satisfaction an Erosion and Sediment Control Plan in accordance 
with DCP 9 Erosion and Sediment Control Policy and Code of Practice. 
 

23. Prior to the commencement of construction, the Applicant shall install to 
Council’s satisfaction, appropriate visual screening measures to minimise the 
visual impact of the development. 
 

24. All plants and trees used in landscaping / screening works shall be watered by 
a suitable irrigation system maintained in good working order at all times. 
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25. No more than 2 hectares of land shall be disturbed at any time in the quarry 

area.  No more than 2 hectares of land shall be disturbed at any one time in 
the working area / base of the extraction site. 
 

26. Prior to the commencement of construction, the Applicant shall, to Council’s 
satisfaction, rehabilitate the area of cleared vegetation adjacent to the plant 
hire operation site. 
 

27. Prior to the commencement of commercial operations, the Applicant shall 
install a bund wall and complete approved landscaping works on the eastern 
side of the excavation area. 
 

28. Only clean fill approved by Council is to be brought onto the site for 
rehabilitation purposes.  
 

29. The Applicant shall dispose of all solid waste and putrescible matter from the 
site to the satisfaction of Muswellbrook Shire Council or the Department of 
Environment and Conservation, as relevant.   
 

30. Prior to the commencement of construction, the Applicant shall establish, to 
the satisfaction of Council, a conservation agreement and management plan 
for the land within Lot 30 DP 815308 not included in the defined construction 
or operational activities for the development (as detailed in the DA and EIS).  
The conservation area will ensure that the remaining flora and fauna and 
aboriginal heritage values are managed for biodiversity and conservation 
purposes.   
 

31. For the whole of Lot 30 DP 815308, the Applicant is to complete, within one 
year of the date of this consent, additional: 
 
a)  flora surveys during the respective flowering seasons, for Bothriochloa 

biloba (summer), Diuris pedunculata (August to September), Diuris tricolor 
(September to November) and Goodenia macbarronii (October to March).   

b) surveys to determine the species of eucalypt present in order to clarify the 
conservation significance of the communities represented.  

c) Aboriginal heritage surveys to determine aboriginal heritage values across 
the whole of the property.  Surveys are to the undertaken in consultation 
with the local Aboriginal community. 

 
The outcomes of the above investigations are to be incorporated into a final 
conservation agreement and management plan. 
 

Blasting: 
 

32. Muswellbrook Shire Council and the occupiers of buildings / residents located 
within 2kms of the quarry are to be advised one (1) week prior to each blast 
event, including any changes to blasting schedules.  This notice shall be in 
writing and at the end of each month, a written statement of all blasting taken 
place and quantities produced in the preceding month shall be submitted to 
Council.  In the event of  blast failure, the Applicant is to reschedule the blast 
at a time to be notified to residents in accordance with this clause. 
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33. Prior to the commencement of construction, the Applicant shall, upon the 
written request of the owner of any property located within 2kms of the 
excavation area, arrange at its cost, for the inspection by a technically 
qualified person agreed to by both parties, to record the material condition of 
any structure on such property. 
 

34. Blasting shall not take place in adverse weather conditions including overcast 
conditions or when the wind is from the south west. 
 

35. Road usage of Grasstree Right of Way during blasting is to be provided in 
agreement with the Community Review Committee and Council in accordance 
with the Blast Management Plan. 
 

36. The Applicant shall prepare and implement a Blasting / Vibration Management 
Plan to the satisfaction of Council, prior to the commencement of any blasting.  
The Plan must include, but not be limited to, the following matters: 
 
a)  compliance standards 

 b) mitigation measures 
 c) remedial action 
 d)  monitoring methods and program 
 e) monitoring program for flyrock distribution 

f) procedures for the notification of occupiers of buildings and residents 
prior to detonation of each blast 

g)  measures to ensure no damage by flyrock to people, property, 
livestock and powerlines / other utilities.  

 
37. No more than 8 blasts are to occur per year. 

 
38. No explosives are to be stored on site at any time. 

 
Noise Management:   

 
39. In the event that a landowner or occupier of a property located within 2kms of 

the excavation site considers that noise from the development is excessive 
and Muswellbrook Shire Council is satisfied that an investigation is required, 
the Applicant shall upon the receipt of a written request: 

 
 a) consult with the landowner or occupant affected to determine his / her 

concerns; 
 b) make arrangements and bear the costs of appropriate independent noise 

investigations to the satisfaction of Council, to quantify the impact and 
noise levels of the development at the property. 

 c) Implement appropriate noise mitigation measures and conduct follow up 
investigations to the satisfaction of Council to quantify the noise levels 
following the implementation of mitigative measures; 

 d) If the independent noise investigations referred to in condition 39(a) 
confirm that noise from the development is excessive and the mitigative 
measures in condition 39(c) do not reduce noise levels to a level 
acceptable to Council, the operation is to cease until satisfactory noise 
levels are achieved.   

 
40. The operator is to develop strategies and procedures approved by Council to 

overcome noise from reversing beepers on operational equipment. 
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Government Agency Requirements: 

 
ENVIRONMENT PROTECTION AUTHORITY Revised General Terms of Approval 

 
Administrative Conditions 

 
41. Works to be undertaken in accordance with information supplied to the EPA 

 
a)  Except as provided by these general terms of approval, the work and 

activities must be undertaken in accordance with the proposal contained 
in: 

 
 i) The Development Application No. 342/2002 submitted to 

Muswellbrook Council; and 
 ii) The Section 96 modification application and supporting 

information submitted to Muswellbrook Council; and 
iii)  All additional documents supplied to the EPA in relation to the 

development prepared by Pelican Environment and Business 
Solutions dated 5th May 2002. 

 
 Unless otherwise specified in these General Terms of Approval. 
 

Discharges To Air And Water 
 

42. Location of monitoring / discharge points 
 

 a)  The following points referred to in the table below are identified for the 
purposes of monitoring and/or the setting of limits for the emission of 
pollutants from the point. 

Type of monitoring point Description of location 
Particulates – deposited 
matter 

At location(s) where dust disposition levels are 
representative of the levels experienced at 
residential properties, or other sensitive receivers, 
resulting from the operation of the quarry  

Particulates – total 
suspended particles and 
PM10 

At location(s) where the level of particulate matter 
being sampled is representative of emissions from 
the operation of the quarry taking into account 
prevailing wind direction and the location of 
residential properties or other sensitive receivers. 

 
Limit Conditions 

 
43. Pollution of waters 

 
 a)  Except as may be expressly provided under the Protection of the 

Environment Operations Act 1997 in relation of the development, section 
120 of the Protection of the Environment Operations Act 1997 must be 
complied with in and in connection with the carrying out of the 
development. 

 
44. Waste 
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 a) The licensee must not cause, permit or allow any waste generated outside 
the premises to be received at the premises for storage, treatment, 
processing, reprocessing or disposal or any waste generated at the 
premises to be disposed of at the premises, except as expressly permitted 
by a licence under the Protection of the Environment Operations Act 
1997. 

 
 b) The above condition only applies to the storage, treatment, processing, 

reprocessing or disposal of waste at the premises if it requires an 
environment protection licence under the Protection of the Environment 
Operations Act 1997. 

 
45. Potentially offensive odour 

 
 a) No condition of this licence identifies a potentially offensive odour for the 

purposes of Section 129 of the Protection of the Environment Operations 
Act 1997. 

 
 NOTE: Section 129 of the Protection of the Environment Operations Act 1997, provides 

that the licensee must not cause or permit the emission of any offensive odour 
from the premises but provides a defence if the emission is identified in the 
relevant environment protection licence as a potentially offensive odour and the 
odour was emitted in accordance with the conditions of a licence directed at 
minimising odour. 

 
46. Noise limits 

 
 a) Noise generated by the premises must not exceed the noise limits 

presented in the table below.  Note the noise limits in the table below 
represent the noise contributions from the proposal. 

 
Noise Limits (dB(A)) 

Location Daytime 
LAeq (15 minute) 

Sharman residence as indicated on the 
plan titled “Figure 1: Offsite 
Environmental Monitoring Locations at 
Potential Sensitive receptors” dated 
16/09/04 in the document “Supporting 
Documentation to Accompany Section 
96 Minor Changes to Development 
Consent DA 342/2002 (June 2004)” 
dated October 2004. 

43 

Cross residence as indicated on the 
plan titled “Figure 1: Offsite 
Environmental Monitoring Locations at 
Potential Sensitive receptors” dated 
16/09/04 in the document “Supporting 
Documentation to Accompany Section 
96 Minor Changes to Development 
Consent DA 342/2002 (June 2004)” 
dated October 2004. 

43 

Smith residence as indicated on the 
plan titled “Figure 1: Offsite 
Environmental Monitoring Locations at 

36 
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Potential Sensitive receptors” dated 
16/09/04 in the document “Supporting 
Documentation to Accompany Section 
96 Minor Changes to Development 
Consent DA 342/2002 (June 2004)” 
dated October 2004. 

 
 

 b) For the purpose of Condition 46(a) day is defined as the period from 
7.00am to 5.00pm Monday to Friday and 7.00am to 1.00pm on Saturday. 

 
 c) The noise emission limits identified in condition 46(a) apply under 

meteorological conditions of: 
 

i) Wind speeds up to 3m/s at 10 metres above ground level; 
ii)  Temperature inversion conditions of up to 3°C/100m and wind 

speeds up to 3m/s at 10 metres above ground level. 
 

47. Blasting 
 
 a) The Airblast overpressure level from blasting operations carried out in or 

on the premises must not exceed: 
 

i) 115dB (Lin Peak) for more than 5% of the total number of blasts 
during each reporting period; and 

ii) 120dB (Lin Peak) at any time. 
 

 at any residential locations presented in the table under condition 46(a). 
  
 

 b) The ground vibration peak particle velocity from blasting operations 
carried out in or on the premises must no exceed: 

 
i) 5mm/s at nearby residences for more than 5% of the total 

number of blasts carried out in or on the premises during each 
reporting period; and 

ii) 10mm/s at nearby residences at any time; 
iii) 50mm/s at nearby power lines or television repeater tower. 

 
48. Hours of operation 
 

All construction and quarrying work at the premises can only be conducted 
between 7.00am and 5.00pm Monday to Friday and 7.00am to 1.00pm on 
Saturday. 
 

Operating Conditions 
 

49. Dust 
 

 a) The premises must be maintained in a condition which minimises or 
prevents the emission of dust from the premises. 
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 b) Trucks entering and leaving the premises that are carrying loads of dust 
generating materials must have their loads covered at all times, except 
during loading and unloading. 

 
50. Wastewater management 

 
 a) A water management system must be constructed and utilised to manage 

the collection, storage, treatment, use and disposal of sewage effluent 
and other wastewater. 

 
51. Stormwater/sediment control – Construction Phase 

 
 a) Soil and water management controls must be employed to minimise soil 

erosion and the discharge of sediment and other pollutants to lands 
and/or waters during construction activities in accordance with the 
requirements outlined in Managing Urban Stormwater: Soils and 
Construction (available from the Department of Housing). 

 
52. Stormwater/sediment control – Operations Phase 

 
 a) Following the construction phase, stormwater management measures 

must be implemented to mitigate the impacts of stormwater run-off and 
within the premises in a manner that is consistent with the Stormwater 
Management Plan for the catchment.  Where a Stormwater Management 
Plan has not yet been prepared the measures should be consistent with 
guidance contained in Managing Urban Stormwater: Council Handbook 
(available from the EPA). 

 
 
 
 
 
 
 

Monitoring And Reporting Conditions  
 

53. Monitoring records 
 
 a) The results of any monitoring required to be conducted by the EPA’s 

General Terms of Approval, or a licence under the Protection of the 
Environment Operations Act 1997, in relation to the development or in 
order to comply with the load calculation protocol must by recorded and 
retained as set out in conditions 53(b) and 53(c). 

 
 b) All records required to be kept by the licence must be: 
 

 i) In a legible form, or in a form that can readily be reduced to a 
legible form; 

ii)  Kept for at least four (4) years after the monitoring or event to 
which they relate took place; and 

iii)  Produced in a legible form to any authorised officer of the EPA 
who asks to see them. 
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 c) The following records must be kept in respect of any samples required to 
be collected: 

 
i) the date(s) on which the sample was taken;  

 ii) the time(s) at which the sample was collected; 
 iii) the point at which the sample was taken; and  
 iv) the name of the person who collected the sample. 

 
54. Testing methods – concentration limits 

 
 a) Monitoring for the concentration of a pollutant emitted to the air required to 

be conducted by this licence must be done in accordance with: 
 
 i) any methodology which is required by or under the Act to be 

used for the testing of the concentration of the pollutant; or 
 ii) if no such requirement is imposed by or under the Act, any 

methodology which a condition of this licence requires to be used 
for that testing; or 

 iii) if no such requirement is imposed by or under the Act or by a 
condition of this licence, any methodology approved in writing by 
the EPA for the purposes of that testing prior to the testing taking 
place. 

 
  NOTE: The Clean Air (Plant & Equipment) Regulation 1997 requires 

testing for certain purposes to be conducted in accordance with 
test methods contained in the publication “Approved Methods for 
the Sampling and Analysis of Air Pollutants in NSW” 

 
 b) Subject to any express provision to the contrary in this licence, monitoring 

for the concentration of a pollutant discharged to waters or applied to a 
utilisation area must be done in accordance with the Approved Methods 
Publication unless another method has been approved by the EPA in 
writing before any tests are conducted. 

 
 
 
 

55. Requirement to monitor dust and weather conditions 
 

 a) For each monitoring point specified below the applicant must monitor (by 
sampling and obtaining results by analysis) the concentration of each 
pollutant specified in Column 1.  The applicant must use the sampling 
method, units of measure, and sample at the frequency, specified 
opposite in the other columns 

 
Air Monitoring at the location(s) identified by Condition 42 (a) 
 

Pollutant Units of 
Measure 

Frequency Sampling Method 

Particulates – 
Deposited 
Matter 

g/m2/month Monthly AS 3580.10.1 – 1991 (or 
other method approved by 
the EPA) 

Particulates – 
PM10 

µg/m3 1 day in 6 AS 3580.9.6 – 1990 (or 
other method approved by 
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the EPA) 
Total suspended 
particles 

µg/m3 1 day in 6 24 hour composite sample 
(or other method approved 
by the EPA) 

 
 
 b) The licensee must monitor (by sampling and obtaining results by analysis) 

each weather parameter specified in Column 1 using the sampling 
method, units of measure, and frequency specified opposite in the other 
columns: 

 
Parameter Units of 

Measure 
Frequency Averaging 

Period 
Sampling Method 

Wind 
direction 

° Continuous 1 hour Instrumental 

Wind speed m/s Continuous 15-minute Instrumental 
Rainfall mm Continuous 1 hour Instrumental 

 
 

56. Requirement to monitor blasting and noise 
 
 a) The applicant must monitor ground vibration and overpressure of all 

blasts. 
 

 b) Ground vibrations or the overpressure must be measured at noise 
sensitive (eg residences, hospitals, schools etc) selected in consultation 
with the EPA. 

 
 c) To determine compliance with conditions 47(a) and 47(b): 
 

i) Airblast overpressure and ground vibration must be measured at 
Cross residence (as indicated on the plan titled “Figure 1: Offsite 
Environmental Monitoring Locations at Potential Sensitive 
receptors” dated 16/9/04 in the document “Supporting 
Documentation to Accompany Section 96 Minor Changes to 
Development Consent DA 342/2002 (June 2004)” dated October 
2004) for all blasts carried out in or on the premises’ 

 ii) Instrumentation used to monitor compliance must meet the 
requirements of Australian Standard 2187.2 of 1993. 

 
 
 d) When noise monitoring is required, noise from the premises is to be 

measured at the most affected point on or within the residential boundary 
or at the most affected point within 30m of the dwelling (rural situations) 
where the dwelling is more than 30m from boundary to determine 
compliance with the LAeq (15 minute) noise limits in condition 46(a). 

 
  Where it can be demonstrated that direct measurement of noise from the 

premises is impractical, the EPA may accept alternative means of 
determining compliance.  See Chapter 11 of the NSW Industrial Noise 
Policy. 
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  The modification factors presented in Section 4 of the NSW Industrial 
Noise policy shall also be applied to the measured noise level where 
applicable. 

 
57. Reporting Conditions  

 
 a) The applicant must provide an annual report to the EPA in relation to the 

development as required by any licence under the Protection of the 
Environment Operations Act 1997 in relation to the development.  In the 
return the applicant must report on the annual monitoring undertaken 
(where the activity results in pollutant discharges), provide a summary of 
complaints relating to the development, report on compliance with licence 
conditions and provide a calculation of licence fees (administrative fees 
and, where relevant, load based fees) that are payable.  If load based 
fees apply to the activity the applicant will be required to submit load-
based calculation worksheets with the return. 

 
58. General conditions 

 
 a) The applicant must nominate at least two (2) person (and their telephone 

numbers) who will be available to the EPA and Muswellbrook Shire 
Council on a 24 hours basis, and who have authority to provide 
information and to implement such measures as may be necessary from 
time to time to address a pollution incident or to prevent from continuing 
as directed by an authorised officer of the EPA. 

 
DIPNR General Terms of Approval 

 
Administrative 
 
59. Prior to the commencement of any work within 40 metres of the Protected 

Waters a permit under Part 3A of the Rivers and Foreshore Improvements Act 
1948 (RFI) must be obtained from DIPNR. 

 
60. The works must be undertaken in accordance with the permit application, 

except as otherwise provided by the conditions of the permit. 
 

61. The permit will be granted for twelve months from the date of formal approval 
of the permit under Part 3A of the RFI Act. 

 
62. The permit will not be transferable to any other person, company or site. 

 
63. A copy of the permit must be kept on site at all times and made available to 

DIPNR officers upon request. 
 
64. The permit holder is responsible for compliance with all of the permit 

conditions. 
 
65. If any of the permit conditions are breached, the permit holder will be subject 

to a breach inspection fee and required to pay DIPNR $500.00 per inspection.  
The applicant will be required to pay the fee within 28 days of being invoiced.  
This fee shall be charge for the initial breach inspection and all subsequent 
inspection until the breach has been rectified to the satisfaction of DIPNR. 
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General 
 
66. The works must be designed and constructed such that the works do not 

cause sedimentation, erosion, reduction in waterway or permanent diversion 
of the Protected Waters. 

 
67. Stormwater discharge from the area of works must not cause any erosion or 

instability of the bank or bed of the Protected Waters. 
 
68. All demolition and construction materials are to be disposed of appropriately, 

so as not to case damage to the bank or bed of the Protected Waters. 
 
69. Scour protection and energy dissipation must be designed and constructed to 

prevent erosion of the bank or bed of the Protected Waters. 
 
70. The finished invert level of the culvert must be at the same level as the 

existing bed of the Protected Waters. 
 
Additional Information 
 
71. In assessing any subsequent permit application DIPNR will require the 

following additional information: 
 

 a) An Erosion and Sediment Control Plan prepared in accordance with 
Council’s Erosion and Sediment Control Plan Guidelines and to the 
satisfaction of DIPNR. 

 
 b) A Stormwater Management Plan prepared for the proposal that addresses 

the following requirements: 
 
 i) Any nutrient, detention and sediment control facilities for the site 

are to be constructed outside the riparian buffer zone and are 
generally not to be situated on Protected Waters. 

 ii) Post-development flow in all Protected Waters should mirror pre-
development flow both in the site and downstream of the site. 

 
 
NATIONAL PARKS AND WILDLIFE SERVICE General Terms of Approval 
 
72. Section 90 consent to destroy will be considered for the site Maid 1. 

 
ROADS AND TRAFFIC AUTHORITY REQUIREMENTS 
 
73. The New England Highway (SH9)/Grasstree Ridge Road intersection shall be 

ungraded to a RTA Type “AUR” intersection (AUSTROADS Type C) as shown 
on the attached Figure 1 and include: 

 
a) A right turn in deceleration and storage lane, left turn in deceleration land 

and left turn out acceleration land, extended as a climbing lane. 
 
b) Appropriate regulatory signage banning the right turn movement out of 

Grasstree Ridge Road onto the New England Highway for vehicles over 5 
tonnes.  Heavy vehicles shall not be permitted to turn right at any time.  
Light vehicles would be able to turn right at any time. 
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c) Pavement widening to accommodate all existing and additional auxiliary 

lanes, primarily on the southern side of New England Highway, including 
the retention of the 3.0 metre wide shoulder. 

 
 d) All storm water drainage and public utility adjustments required to 

accommodate the revise intersection arrangements. 
 

74. An 80-metre painted chervon (buffer) shall be provided between the end of the 
Pamger Drive right turn acceleration lane and the Grasstree Ridge Raod right 
turn lane. 

 
75. All required works shall be designed and constructed to RTA/Council 

requirements in accordance with the RTA’s Road Design Guide, 
AUSTROADS guidelines and relevant Australian Standard, as directed by the 
RTA at full cost to the developer and include: 

 
a) Auxiliary land for the 100 kph speed limit or 85th percentile speed, 

whichever it greater. 
b) Provisions for on-road cyclists (road shoulder). 
c) Sign posting and line marking. 
  

76. The new road works shall be constructed to the satisfaction of the RTA prior to 
commercial operations of the new quarry.  Material may be extracted from the 
quarry area for the purposes of constructing the intersection, but no material 
shall be sold or transported from the site during that time.  The material used 
in the construction of the intersection is to be to the RTA’s standards. 

 
77. The developer shall provide a Traffic Management Plan to RTA/Council 

requirements that addresses the management of construction and operational 
traffic. 

 
REASONS: 

 
The Reason for the imposition of the conditions is to: 

 
(i) Comply with the Environmental Planning and Assessment Act 

1979 and Regulations 2000, the Local Government Act, 1993, 
and the Building Code of Australia; 

 
 

(ii) Ensure the development is carried out to standards as 
determined by State Government authorities; 

(iii) Comply with Council’s Codes and Development Control Plans; 
(iv) Confirm and clarify the terms of Council’s approval; 
(v) Ensure the development is within the public interest, to minimise 

community costs with regard to infrastructure and to protect the 
amenity of the area; and 

(vi) Protect the environment, ensure that developments are 
sustainable and to reduce cumulative effects. 
 

ADVICE: 
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DEC (EPA) ADVICE: 
 
The DEC (EPA) advises the following conditions are mandatory for all EPA licences: 
1. Operating conditions 

Activities must be carried out in a competent manner. 
 

Licensed activities must be carried out in a competent manner.  This includes: 
• The processing, handling, movement and storage of materials and 

substances used to carry out the activity; and 
• The treatment, storage, processing, reprocessing, transport and 

disposal of waste generated by the activity 
 

Maintenance of plant and equipment 
 

All plant and equipment installed at the premises or used in connection with the 
licensed activity: 
 

• Must be maintained in a proper and efficient condition; and 
• Must be operated in a proper and efficient manner. 

 
2.  Monitoring and Reporting conditions 
  

Recording of pollution complaints 
 

The licensee must keep a legible record of all complaints made to the licensee 
or any employee or agent of the licensee in relation to pollution arising from any 
activity to which this licence applies.  The record must include details of the 
following: 

 
• The date and time of the complaint 
• The method by which  the complain was made 
• Any personal details of the complainant which were provided by the 

complainant or, if no such details were provided, a not to that effect 
• The nature of the complaint 
• The action taken by the licensee in relation to the complaint, including 

any follow up contact with the complainant 
• If no action was taken by the licensee, the reasons why no action was 

taken. 
 

The record of a complaint must be kept for at least 4 years after the complaint 
was made.  The record must be produced to any authorized officer of the EPA 
who asks to see them. 

 
 Telephone complaints line 
 

The licensee must operate during its operating hours a telephone complaints 
line for the purpose of receiving complaints from members of the public in 
relation to activities conducted at the premises or by the vehicle or mobile 
plant, unless otherwise specified in this licence.  The licensee must notify the 
public of the complaints line telephone number and the fact that it is a 
complaints line so that the impacted community knows how to make a 
complaint.  This condition does not apply until 3 months after this condition 
takes effect. 
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3. Reporting Conditions 
 

Annual Return Documents 
 

What documents must an Annual return contain? 
 

The licensee must complete and supply the the EPA an Annual Return in the 
approved form comprising: 

 
• A statement of compliance 
• A monitoring and complaints summary 

 
A copy of the form in which in the Annual return must be supplied to the EPA 
accompanies this licence.  Before the end of each reporting period, the EPA 
will provide to the licensee a copy of the form that must be completed and 
returned to the EPA. 

 
 Period covered by the Annual Return 
 

An Annual Return must be prepared in respect of each reporting period, 
except as provided below.  Note: The term “reporting period” is defined in the 
dictionary at the end of the licence.  Do not complete the Annual Return until 
after the end of the reporting period.  Where a licence is transferred from the 
licensee to a new licensee, 

 
• The transferring licensee must prepare an Annual Return for the period 

commencing on the first day of the reporting period and ending on the 
date the application for the transfer of the licence to the new licensee is 
granted; and 

• The new licensee must prepare an annual return for the period 
commencing on the date the application for the transfer of the licence is 
granted and ending on the last day of the reporting period. 

 
 Note:  An application to transfer a licence must be made in the approved form 

for this purpose.  Where this licence is surrendered by the licensee or revoked 
by the EPA or Minister, the licensee must prepare an annual return in respect 
of the period commencing on the first day of the reporting period and ending 
on: 

• In relation to the surrender of a licence – the date which notice in writing 
of approval of the surrender is given, or 

• In relation to the revocation of he licence – the date from which the 
notice revoking the licence operates. 

 
Deadline for Annual Return 

 
The Annual Return for the reporting period must be supplied to the EPA by 
registered post not later than 60 days after the end of each reporting period or 
in the case of a transferring licence not later than 60 days after the date the 
transfer was granted (the ‘due date’). 

 
Licensee must retain copy of Annual Return 
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The licensee must retain a copy of the annual return supplied to the EPA for a 
period of at least 4 years after the annual return was due to be supplied to the 
EPA. 

 
Certifying of Statement of Compliance and Signing of Monitoring and 
Complaints Summary 

 
Within the Annual Return, the Statement of Compliance must be certified and 
the monitoring and complaints summary must be signed by: 

 
• The licence holder, or 
• By a person approved in writing by the EPA to sign on behalf of the 

licence holder 
 

A person who has been given written approval to certify a Statement of 
Compliance under a licence issued under the Pollution Control Act is taken to 
be approved for the purpose of this condition until the date of first review of 
this licence. 

 
Notification of Environmental Harm 
 
The licensee or its employees must notify the EPA of incidents causing or 
threatening material harm to the environment as soon as practicable after the 
person becomes aware of the incident in accordance with the requirements of 
Part 5.7 of the Act.  Notifications must be made be telephoning the EPA’s 
Pollution Line service in 131 555.  The licensee must provide written details of 
the notification to the EPA within 7 days of the date on which the incident 
occurred. 
 
Written Report 
 
Where an authorised officer of the EPA suspects on reasonable grounds that: 
 

• Where this licence applies to premises, an event has occurred at the 
premises, or  

• Where this licence applies to vehicles or mobile plant, an event has 
occurred in connection with the carrying out of the activities authorised 
by this licence and the event has caused, is causing or is likely to cause 
material harm to the environment (whether the harm occurs on or off the 
premises to which the licence applies), the authorised officer may 
request a written report of the event. 

 
The licensee must make all reasonable inquires in relation to the event and 
supply the report to the EPA within such time as may be specified in the 
request.  The request may require a report which includes any or all of the 
following information: 
 

• The  cause, time and duration of the event 
• The type, volume and concentration of every pollutant discharged as a 

result of the event 
• The name, address and business hours telephone number of employees 

or agents of the licensee, or a specified class of them, who witnessed 
the event 
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• The name, address and business hours telephone numbers of every 
other person (or whom the licensee is aware) who witnessed the event, 
unless the licensee has been unable to obtain that information after 
making reasonable effort 

• Action taken by the licensee in relation ti the event, including any follow 
up contact with any complainants 

• Details of any measure taken or proposed to be taken to prevent or 
mitigate against a recurrence of such an event 

• Any other relevant matters 
  
The EPA may make a written request for further details in relation to any of the 
above matters if it is not satisfied with the report provided by the licensee.  The 
licensee must provide such further details to the EPA within the time specified 
in the request. 
 

4.   General Conditions 
 
Copy of licence kept at the premises or on the vehicle or mobile plant 
 
A copy of the licence must be kept at the premises or on the vehicle or mobile 
plant to which the licence applies.  
 
The licence must be produced to any authorised officer of the EPA who asks 
to see it. 
 
The licence must be available for inspection by any employee or agent of the 
licensee working at the premises or operating the vehicle or mobile plant. 

 
DIPNR ADVICE: 

 
1. The permit will not apply to works already undertaken.  Retrospective approval 

will not be granted under the RFI Act 1948. 
 

2. The permit will not give the permit holder the right to occupy any land without 
the consent of all owners. 
 

3. The permit will not relieve the permit holder of any obligation or requirements 
of any other acts, planning controls of Australian Standard. 
 

4. The permit does not apply to any works on Crown Land.  Works on Crown 
Land must satisfy the statutory requirements of the Crown Lands Act 1989. 

5. Works on Crown public roads require DIPNRs approval and must satisfy the 
statutory requirements of the Roads Act 1993. 
 
Definitions under the RFI Act: 
 

• Protected land means: 
 

a) land that is the bank, shore or bed of protected waters, or 
 

b) land that is not more than 40 metres from the top of the bank or 
shore of protected waters (measured horizontally from the top of 
the bank or shore), or 
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c) material at any time deposited, naturally or otherwise and whether 
or not in layers, of or under land referred to in paragraph a) or b). 

 
o Protected waters means a river, lake into or from a river flow, 

coastal lake or lagoon (including any permanent or temporary 
channel between a coastal lake or lagoon and the sea). 

 
o River includes any stream of water, whether perennial or 

intermittent, flowing in a natural channel, or in a natural channel 
artificially improved, or in a artificial channel which has changed 
the course of the stream of water and any affluent, confluent, 
branch, or other stream into a from which the river flows and, in 
the case of a river running to the sea or into any coastal bay or 
inlet or into a coastal lake, include the estuary of such river and 
any arm or branch of same and any part of the river influenced 
by tidal waters. 

 
RIGHT OF APPEAL: 

 
If you are dissatisfied with this decision, Section 97 of the Environmental Planning and 
Assessment Act 1979 gives you the right to appeal to the Land and Environment Court 
within 12 months after the date on which you receive this notice. 
 
APPROVED AT COUNCIL MEETING HELD 15 JUNE 2004 
 
AND AS MODIFIED AT COUNCIL MEETING HELD 13TH DECEMBER 2004 
 
AND AS MODIFIED AT COUNCIL MEETING HELD 10th DECEMBER 2007 
 
 
It should be noted that this approval remains effective from the original date of 
consent, 15th June 2004. 
 
Section 96 confers on an applicant who is dissatisfied with this determination a right 
of appeal to the Land and Environment Court under Section 96(6) of the 
Environmental Planning and Assessment Act 1979 (except in the case of State 
Significant Development).  This appeal provision is pursuant to the Land and 
Environment Court Rules and is exercisable within sixty (60) days of the date of 
determination. 
 
Should you require further information in relation to this matter, please contact me on 
02 6549 3777. 
 
APPROVED BY DELEGATED AUTHORITY 
 
 
 
 
Donna Watson 
Development Planner 
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6.4 OUTSTANDING DEVELOPMENT APPLICATIONS 

Attachments: A. Outstanding Development Applications 19 September 2019   
Responsible Officer: Sharon Pope - Assistant Director - Environment & Community 

Services  
Author: Michelle Reichert - Administration Officer  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Facilitate the inspection of all development sites subject to 
Development Application / Construction Certificate in accordance 
with statutory requirements.        

 

 

PURPOSE 
OFFICER’S RECOMMENDATION 
The Committee note the undetermined Development Applications listed in Attachment A and the 
status of their assessment.   

Moved: _____________________________ Seconded: _______________________________ 

STATUTORY IMPLICATIONS 
Under the provisions of the Environmental Planning and Assessment Regulation 2000 Council has a 
statutory obligation to assess: 
General development applications within 40 days (excluding stop the clock days) of their receipt; and 
The following types of development applications within 60 days (excluding stop the clock days) of their 
receipt: 

(i) Designated development,  
(ii) Integrated development, 
(iii) Development for which the concurrence of a concurrence authority is required, and 
(iv) A development application accompanied by a biodiversity development assessment.   
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7 DATE OF NEXT MEETING 
 7 October 2019  

8 CLOSURE 
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