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Development Assessment Committee  
Aim  
The aim of the Development Assessment Committee is to: 

• To determine development applications; 
• To monitor the progress of development applications not yet determined; 
• To recommend to Council the need to develop or amend policies in relation to planning 

related matters – including strategic planning. 
Associated Principal Activities: 
Development Assessment & Regulation  
Specific Tasks & Parameters 
1. The determination of development applications under the Environmental Planning and Assessment 

Act 1979 not otherwise delegated to the General Manager except where: the development 
application is for, or in any way related to: 
(a) (i) food and drink premises used for, or proposed to be used for, the sale of alcohol; 

(ii)  electricity generating works; 
(iii)  mines and extractive industries;  
(iv)  a waste disposal facility; or 
(v)  subdivisions into more than ten lots; or  

(b) where the capital investment value of the development specified in the development 
application exceeds $2,000,000; or 

2. The Development Assessment Committee the determination of any development applications 
under the Environmental Planning and Assessment Act 1979 otherwise delegated to the General 
Manager, which the Development Assessment Committee by resolution elects to determine. 

3. The Development Assessment Committee be constituted as follows: 
(i) the Councillor Spokesperson for Planning (as Chair); 
(ii) the Councillor Spokesperson for Infrastructure; 
(iii) the Councillor Spokesperson for Utilities; and 
in the absence of any of the councillors set out in (i) to (iii) any other councillor nominated by the 
Committee Chair or Acting Chair (as the case may be).  

 
Recommendations 

• Make recommendations Council; 
 
Staff Support: 
Director – Environment & Community Services 
Assistant Director – Environment & Community Services 
Senior Development Co-Ordinator 
Project Engineer – Water & Waste 
Manager – Roads, Drainage & Technical Services 
Environment & Sustainability Co-Ordinator 
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DEVELOPMENT ASSESSMENT COMMITTEE MEETING, 8 OCTOBER 2019 

MUSWELLBROOK SHIRE COUNCIL 
P.O Box 122 

MUSWELLBROOK 
4 October, 2019 

Cr Martin Rush (Chair) 
Cr Brett Woodruff 
Cr Rod Scholes 
Carolyn O’Brien 
Sharon Pope 
Hamish McTaggart 
Gamini Hemachandra 
Kellie Scholes 
 

 
 
 
You are hereby requested to attend the Development Assessment Committee Meeting to be 
held in the COUNCILLORS ROOM, Administration Centre, Muswellbrook on 8 October, 2019 
commencing at 4.00pm. 

 

Joshua Brown 
MANAGER - INTEGRATED PLANNING & GOVERNANCE 
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MUSWELLBROOK SHIRE COUNCIL 
DEVELOPMENT ASSESSMENT COMMITTEE MEETING 

AGENDA 
 TUESDAY 8 OCTOBER 2019  

1 APOLOGIES AND LEAVE OF ABSENCE   

Moved: _____________________________ Seconded: _______________________________ 

2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 
RECOMMENDATION 
That the Minutes of the Development Assessment Committee held on 23 September 2019, a 
copy of which has been distributed to all members, be taken as read and confirmed as a true 
record. 

   

Moved: _____________________________ Seconded: _______________________________



MINUTES OF THE DEVELOPMENT ASSESSMENT COMMITTEE MEETING OF THE 
MUSWELLBROOK SHIRE COUNCIL HELD IN THE COUNCILLORS ROOM, ADMINISTRATION 
CENTRE, MUSWELLBROOK ON MONDAY 23 SEPTEMBER, 2019 COMMENCING AT 4.00PM. 

Development Assessment Committee Meeting Minutes  23 September, 2019 
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PRESENT: Cr M. Rush (Chair), Cr B. Woodruff and Cr R. Scholes. 
IN ATTENDANCE: Mr A. Irving (Acting Director – Environment & Community Services), Ms S. Pope 

(Assistant Director – Environment & Community Services), Mr I. Dencker 
(Planning Officer) and Miss M. Meadows (PA to the Mayor). 

1 APOLOGIES AND LEAVE OF ABSENCE 
Nil  

2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 
 RECOMMENDED on the motion of Crs Woodruff and Scholes that:  

The Minutes of the Development Assessment Committee held on 11 September 2019, a copy of 
which has been distributed to all members, be taken as read and confirmed as a true record. 

3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 
Nil 

4 PUBLIC PARTICIPATION 
Mr P. Wild – In support of Item 6.3 

5 BUSINESS ARISING 
Nil 

6 BUSINESS 
 RECOMMENDED on the motion of Crs Rush and Woodruff that:  

Item 6.3 be considered first in the meeting proceedings.  
 

6.1 DA 25/2019 DWELLING ALTERATION AND ADDITIONS (LIVING EXTENSION, VERANDAH, 
DECK AND SHED) - 58 PALACE STREET, DENMAN 

 RECOMMENDED on the motion of Crs Rush and Woodruff that:  

1. Development Application No. 25/2019, involving dwelling alterations and additions (living 
room extension, and verandah, deck and shed) at Lot 1 & 2 DP 782847, known as 58 
Palace Street, be approved subject to the recommended conditions contained in 
Appendix B and the following additional condition: 

 
# The provision of an easement over the piped waterway in favour of Council. The terms of 

any easement should include: 
• A restriction on the carrying out of works or the installation of structures in the easement.  
• Provide Council with the authority to enter the land to carry out the works associated with 

the management of the stormwater system.  
 

2.  Council shall pay the reasonable costs of the Applicant for the creation and registration of 
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the easement, being: 
 

  a) Surveying costs; 
  b) Legal fees; 
  c) Mortgagee consent fees; and 
  d) Registration fees. 
   

 

6.2 DA 51/2019 ANCILLARY DEVELOPMENT - SHED - 27 PALACE STREET, DENMAN 
 RECOMMENDED on the motion of Crs Rush and Scholes that:  

That the Development Assessment Committee: 
1. Approve Development Application No. 51/2019, involving the erection of a shed at Lot 

2110 DP 864033, known as 27 Palace Street, Denman, is approved subject the 
recommended conditions of consent included in Attachment B and the following 
additional condition: 

 
# The provision of an easement over the Denman Levee Bank and riparian corridor land 

east of the Levee, in favour of Council. The terms of any easement should include: 
 

 A restriction on the installation of structures and the carrying out of works by 
the land owner that could damage the Levee bank.  

 A restriction on the grazing of stock on the Levee bank and riparian corridor 
without prior consent of the relevant public authority. 

 Provide the relevant public authority with authority to enter the land to carry 
out works associated with the management of the Levee bank 

 Provide Council with authority to enter the land to carry out revegetation 
works on the riparian corridor land.    

 2.  Council shall pay the reasonable costs of the Applicant for the creation and 
registration of the easement, being: 

 
  a) Surveying costs; 
  b) Legal fees; 
  c) Mortgagee consent fees; and 
  d) Registration fees;  
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6.3 DA 342/2002 SECTION 4.55(2) MODIFICATION APPLICATION - WILDS GRAVEL QUARRY - 
8440 NEW ENGLAND HIGHWAY, MUSWELLBROOK 

 RECOMMENDED on the motion of Crs Rush and Bowditch that:  

The matter be considered at the next scheduled Development Assessment Committee. 
 

6.4 OUTSTANDING DEVELOPMENT APPLICATIONS 
 RECOMMENDED on the motion of Crs Rush and Scholes that:  

The Committee note the undetermined Development Applications listed in Attachment A and the 
status of their assessment.   

7 DATE OF NEXT MEETING 
 TBA  

8 CLOSURE 
The meeting was declared closed at 5:15 pm. 
 
 
 

........................................................ 
Chairperson 
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3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 
Section 451 of the Local Government Act requires that if a councillor or member of a council or 
committee has a pecuniary interest in any matter before the council or committee, he/she must 
disclose the nature of the interest to the meeting as soon as practicable and must not be present 
at, or in sight of, the meeting, when the matter is being discussed, considered or voted on. 
A pecuniary interest is an interest that a person has in a matter because of a reasonable likelihood 
or expectation of financial gain or loss (see sections 442 and 443 of the Local Government Act). 
A non-pecuniary interest can arise as a result of a private or personal interest which does not 
involve a financial gain or loss to the councillor or staff member (eg friendship, membership of an 
association, or involvement or interest in an activity).  A councillor must disclose the nature of the 
interest to the meeting as soon as practicable. 
Council’s Model Code of Conduct now recognises two forms of non-pecuniary conflict of interests: 

• Significant 

• Less than significant 
A Councillor must make an assessment of the circumstances and determine if the conflict is 
significant. 
If a Councillor determines that a non-pecuniary conflict of interests is less than significant and does 
not require further action, they must provide an explanation of why it is considered that the conflict 
does not require further action in the circumstances. 
If the Councillor has disclosed the existence of a significant non-pecuniary conflict of interests at a 
meeting they must not be present at, or in sight of, the meeting, when the matter is being 
discussed, considered or voted on. 
 

4 PUBLIC PARTICIPATION  

5 BUSINESS ARISING  
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6 BUSINESS 

6.1 DA 58/2019 FARM BUILDING - STABLE - 1472 MARTINDALE 
ROAD, MARTINDALE 

Responsible Officer: Sharon Pope - Assistant Director - Environment & 
Community Services  

Author: Taraqual Bhuiya - Graduate Building Surveyor  

Community Plan Issue: A Council that is well managed, efficient and properly 
resourced and that is responsive to its communities and 
stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable 
Council to properly respond to the needs of the 
communities it serves. 

Community Plan Strategy: Provide efficient and effective Development Application, 
Complying Development Certificate, Construction 
Certificate and Occupational Certificate assessment 
services. 

Attachments: A. DA 2019-58 Section 4.15 Assessment  
B. DA 2019-58 Recommended Conditions of Consent  
C. DA 2019-58 Proposed Plans           

 

 

 
PURPOSE 
This report has been prepared to inform the Development Assessment Committee in 
determining Development Application (DA) 58/2019. This Development Application has been 
assessed by Council Officers and a copy of the Section 4.15 Assessment Report and 
recommended conditions of Consent are attached for Council’s information.   
Delegations issued to the General Manager include a limitation on the General Manager 
determining matters under the Environmental Planning and Assessment Act 1979 as follows:  
               (iii) [determine matters] which are for, or in any way related to;                            
                         (f) works alongside or adjoining any waterway   
The subject site subject adjoins the Martindale Creek.   
The determination of this development is within the function delegated to the Development 
Assessment Committee. 

 
 

RECOMMENDATION 
The Development Assessment Committee approve Development Application No. 
58/2019, involving the erection of a farm building – stable at Lot 57, DP 706479, 
subject the recommended condition of consent included as Attachment B. 
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Moved: _____________________________ Seconded: 
_______________________________ 

DESCRIPTION OF THE PROPOSED DEVELOPMENT 
The street address for the site subject to this development application is 1472 Martindale 
Road, Martindale. The land is formally identified as Lot 57 DP 706479. 
The subject site contains a dwelling and associated structures.  

The land is zoned RU1 Primary Production under the provisions of the Muswellbrook Local 
Environmental Plan (LEP) 2009 and is identified as bushfire prone land.  

The proposed development involves the construction of a shed (Stable Building) at the 
eastern side of the access road, opposite of the existing dwelling.  
The proposed stable would have a length of 43.65m width of 12.4m. The building would 
have an eave height of 3.2m and a ridge height 5.2m.  
An aerial image of the property and a plan of the proposed development have been included 
below 

 

 
ASSESSMENT SUMMARY   
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Council Officers have assessed the development application against the relevant heads of 
consideration prescribed by Section 4.15 of the Environmental Planning and Assessment 
Act 1979.  
A copy of the Section 4.15 Assessment is provided in Attachment A. As an outcome of this 
assessment Council Officers recommend that development consent be granted to the 
proposed development subject to recommended conditions of consent. The recommended 
conditions of consent are provided in Attachment B.    
 
Key considerations and findings of the section 4.15 assessment include:   
 The proposed development is in accordance with relevant provisions of the 

Muswellbrook Local Environmental Plan (LEP) 2009.   
 The proposed development was considered against the provisions of relevant State 

Environmental Planning Policies (SEPP’s) and there are no inconsistencies which 
would prevent Council from granting development consent to the proposed 
development.    

 The proposed development is in accordance with the requirements of the 
Muswellbrook Section 8 Rural Development of the Muswellbrook Development 
Control Plan (DCP) 2009.  

 The proposed shed would have a total area of 533m2, and a building height 3.2m at 
the buildings eaves and 5.2m at its apex. Council Officers were satisfied that height 
bulk and scale of the farm building would not adversely impact the visual amenity of 
the locality, that it would be appropriately located on the site in the vicinity of existing 
farm structures and its visual impact mitigated by the natural geography of the site 
and vegetation located along Martindale Creek and to the south of the land. The 
visual impact of the proposed development is considered and commented on further 
in the DCP Section of the attached Section 4.15 Assessment Report.  

 The subject site is in a rural location so Council’s Rivers and Drainage Channels 
Policy does not apply in this instance. 

 The assessment considered the environmental impacts that may result from the 
proposed development. It was found that the proposed development was unlikely to 
have any adverse environmental impacts that would prevent Council from granting 
development consent to this development application.  

COMMUNITY CONSULTATION   
Surrounding property owners were notified of the development proposal between 24 July 
2019 and 15 August 2019. A notice was also placed in the local newspaper, the Hunter 
Valley News, at the commencement of the notification period.   
No submissions were received from the public in relation to the proposed development 
during the notification period.     
OPTIONS   
The Development Assessment Committee may:   

A. Grant development consent to the proposed development subject to the 
recommended conditions of consent; 

B. Grant development consent to the proposed development subject to amended 
conditions of consent; 

C. Refuse development consent to the proposed development and nominate reasons 
for refusal; or   

D. Resolve not to determine the development application and defer its determination to 
the elected Council.    
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LEGAL IMPLICATIONS   
Where the applicant is dissatisfied with the determination of the development application 
they have an opportunity under the provisions of the Environmental Planning and 
Assessment Act 1979 to appeal that determination at the Land and Environment Court.    
CONCLUSION   
DA 58/2019 has been reported to the Development Assessment Committee as it involves 
the development of a parcel of land that includes a waterway (Martindale Creek). Therefore, 
the determination of this development application is outside the function delegated to 
Council Officers by Council.  
Council Officers have completed a Section 4.15 Assessment in relation to the proposed 
development and recommend that the Development Assessment Committee grant 
development consent to DA 58/2019 subject to conditions of consent outlined in Attachment 
B. 

  
DEVELOPMENT ASSESSMENT REPORT 

 
 

 
 
 
ADDRESS: LOT: 57 DP: 706479 

1472 Martindale Road MARTINDALE 
  
APPLICATION No: 58/2019 
  
PROPOSAL: Farm building - Stable 
  
PLANS REF: Drawings no.  Drawn by Date Received 
 Site Plan Unknown Unknown 15 July 2019 

Layout (SHUN1900-10-3) TNC Engineering Pty Ltd 7 June 2019 15 July 2019 
  
OWNER: Hodge Mealing Pty Ltd 
  
APPLICANT: Mr J Robinson 

1140 Raymond Terrace Road 
MILLERS FOREST  NSW  2324 
 

  
AUTHOR: Mr T Bhuiya 
  
REVIEWED BY: Mr H McTaggart 
  
DATE LODGED: 15/07/2019 
  
AMENDED: NA 
  
ADD. INFO REC’D: NA 
  
DATE OF REPORT: 27 August 2019 
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 SUMMARY 
 
SUBMISSIONS:  Nil 
 
RECOMMENDATION: Approval subject to conditions
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1.0 SITE AND LOCALITY DESCRIPTION  
 
The street address for the site subject to this development application is 1472 Martindale 
Road, Martindale. The land is formally identified as Lot 57 DP 706479. 

 
The subject site has been developed with a dwelling and associated structures.  
 
A review of Council’s records identified that a single development application had been 
lodged in relation to the land in the last 15 years. This application involved the construction 
of a rural workers’ dwelling (DA 115/2018) on the site and was approved by the 
Development Assessment Committee on the 25 March 2019.  
 
The land is zoned RU1 Primary Production under the provisions of the Muswellbrook Local 
Environmental Plan (LEP) 2009 and is identified as bushfire prone land.  
 
Martindale Creek traverses the northern property boundary. Council does not have any flood 
information in relation to Martindale Creek. However, it is noted that the proposed 
development does not involve the construction of a “habitable” building and that the structure 
would be setback a significant distance from Martindale Creek compared to the setback of 
other rural buildings on the site.  

 
An aerial image of the property has been included below 
 

 
 
2.0 DESCRIPTION OF PROPOSAL  
 
The proposed development involves the construction of a shed (Stable Building) at the 
eastern side of the access road, opposite of the existing dwelling.  
 
The proposed stable would have a width of 43.65m width of 12.4m. The building would have 
an eave height of 3.2m and a ridge height 5.2m.  
 
The structure would have a setback of 20m from the nearest shed structure on the site and 
is more than 100m setback from the property boundaries. 
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3.0 REFERRALS 
 
The proposed development was not referred to any Council Officers or externally to any 
Government Agencies for review or comment. 
 
4.0 ASSESSMENT 
 
This report provides an assessment of the material presented in the Application against the 
relevant State and local planning legislation and policy. 
 
Section 4.15 Matters for Consideration 
 
Section 4.15(1)(a)(i)  The provisions of any Environmental Planning Instrument (EPI) 
 
The following EPIs, DCPs, Codes and Policies are relevant to this Application: 
 
1. Muswellbrook Local Environmental Plan 2009 (MLEP 2009) 
 
Land Use Zone and Permitted Land Use 
 
The development site is zoned RU1 Primary Production under MLEP 2009. A Farm Building 
(Stable Building) is permitted with consent in the subject Zone.  
 
Objectives of the RU1 Primary Production Zone 
 

• To encourage sustainable primary industry production by maintaining and enhancing 
the natural resource base. 

• To encourage diversity in primary industry enterprises and systems appropriate for the 
area. 

• To minimise the fragmentation and alienation of resource lands. 
• To minimise conflict between land uses within this zone and land uses within 

adjoining zones. 
• To protect the agricultural potential of rural land not identified for alternative land 

use, and to minimise the cost to the community of providing, extending and 
maintaining public amenities and services. 

• To maintain the rural landscape character of the land in the long term. 
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• To ensure that development for the purpose of extractive industries, underground 
mines (other than surface works associated with underground mines) or open cut 
mines (other than open cut mines from the surface of the flood plain), will not: 

(a) destroy or impair the agricultural production potential of the land or, in the 
case of underground mining, unreasonably restrict or otherwise affect any 
other development on the surface, or 

(b) detrimentally affect in any way the quantity, flow and quality of water in 
either subterranean or surface water systems, or 

(c) visually intrude into its surroundings, except by way of suitable screening. 
(d) It is considered that the development proposal is not contrary to the 

objectives of the Zone. 
 
The property is used as a horse breeding establishment, and the proposed development 
would support the carrying out of an agricultural enterprise on the site and is therefore 
viewed as being in accordance with the land use zone objectives.  
 
Relevant Clauses applicable under the Muswellbrook Local Environmental Plan 2009 
 
Part 1 Preliminary  
Part 2 Permitted or prohibited development  

2.3 Zone objectives and Land Use Table The proposed development is a permissible development 
under the RU1 zone. Complies 

Part 3 Exempt and complying development  
Part 4 Principal development standards  
4.1 Minimum subdivision lot size The development standard is not relevant 

4.3 Height of buildings MLEP 2009 specifies a maximum building height of 12m in 
relation to the land. The maximum height of the proposed 
development is approximately 5.24m. Complies 

4.4 Floor space ratio MLEP 2009 specifies no floor space ratio in relation to the 
land so the proposed development is in accordance with the 
clause of floor space ratio Not relevant  

Part 5 Miscellaneous provisions  
Part 6 Urban release areas  
Part 7 Additional local provisions  
7.1 Terrestrial biodiversity The subjected site is not identified as “Biodiversity” on 

Council’s biodiversity Mapping. Not relevant 
7.6 Earthworks Earthworks involved with the proposed development would 

be minimal and associated with establishment of the 
foundation. 
 
The proposed earthwork is not anticipated to have a 
detrimental impact on existing drainage patterns, soil 
stability and amenity of the adjoining properties. 
  
Conditions of Consent are required for earthworks for this 
proposed development to ensure the works are carried out 
in accordance with council’s standard requirements. 
complies  

 
2. State Environmental Planning Policy No. 55 – Remediation of Land 
 
Under Clause 7 of this SEPP a consent authority must not consent to the carrying out of any 
development on land unless: 
 

(a) It has considered whether the land is contaminated, and 
(b) If the land is contaminated, it is satisfied that the land is suitable in its 
contaminated state (or will be suitable, after remediation) for the purpose for which 
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the development is proposed to be carried out, and 
(c) If the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
The land subject to this development application is zoned RU1 Primary Production. Based 
on observations from the inspection of the site by Council Officer’s it appears that the subject 
land has been used for extensive agriculture and there are no visual signs of contamination 
at the site. Accordingly, Council Officers are satisfied that the land subject to this 
development application is unlikely to be affected by any contamination requiring 
remediation under the SEPP for the proposed development to be carried out.   
 
3. State Environmental Planning Policy No. 44 – Koala Habitat Protection 
In relation to the subject site Council Officers have observed that the site is predominately 
clear of vegetation, koala feed trees and is being utilised for agricultural purposed. 
Accordingly, Council Officers are satisfied that the subject site does not comprise a potential 
or core koala habitat within the meaning of the SEPP and further consideration of the SEPP 
is not required.    
 
4. State Environmental Planning Policy (Primary Production and Rural 
development) 2019 
 
This SEPP applies to the Muswellbrook LGA and includes provisions relating to 
development on RU1 Primary Production zoned land. The SEPP prescribes matters that a 
consent authority must take into account when determining a development application for a 
dwelling.  
 
Council Officers have given consideration to the matters prescribed by the SEPP for the 
construction of farm buildings on rural land and are satisfied that the Stable would be 
compatible with the existing and proposed use of the site and would not adversely impact 
the agricultural use of adjoining land.     
 
Section 4.15(1)(a)(ii)  the provisions of any draft EPI. 
 
There are no draft EPIs relevant to the subject Application. 
 
Section 4.15(1)(a)(iii)  the provisions of any development control plan 
 
Section 3 – Site Analysis 
It is considered that the documentation provided with the Development Application satisfies 
the provisions of Section 3 of the Muswellbrook DCP. 
 
Section 4 – Notification 
In accordance with the provisions of Section 4 of the Muswellbrook DCP 2009, the 
Application was notified for a period of not less than fourteen days from 24 July 2019 to 15 
August 2019. A notice was also placed in the local newspaper, the Hunter Valley News, at 
the commencement of the notification period.  
 
No submission was received during the notification period.  
 
Section 8 – Rural and Environmental Zone development 
 

 Comments 
8.1 Introduction  
8.1.1 Dwelling Houses on existing parcels of land The proposed development does not involve the 

construction of a dwelling, therefore the provisions of 
this section do not have any relationship with the 
assessment of the development application.  
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Council Officers are aware that an existing dwelling is 
located on the land and that a rural workers’ dwelling 
was approved at the site on 25 March 2019.  
 
Not relevant 
 

8.2 Built Form  
8.2.1 Scenic Protection and Building Location The proposed stable building would have a 3.2m eave 

height and 5.2m ridge height and would comprise a 
total area of 533.6m2.  
 
Despite the bulk of the structure proposed Council 
Officers are satisfied that it would not have an 
unacceptable visual impact and that it would be 
compatible with the controls referenced by this 
section of the DCP.  
 
The structure would be visually off-set from 
Martindale Road by the geography of the locality and 
screened by large trees adjacent the river bank. The 
structure would be co-located in the vicinity of existing 
rural buildings on the site and would not impact the 
privacy of adjoining properties.  
 
In view of the above Council Officers are satisfied that 
the proposed development would comply with the 
requirements of this Section. Complies   

8.2.2 Setbacks 
i. Buildings are setback a minimum of 50m from any 

public road  
ii. Buildings are not located within 10m of any property 

boundary.  
iii. A suitable buffer area is established in the vicinity of 

agricultural operations that may occur on adjoining 
land. 

iv. Separation fencing is provided between development 
land and any adjoining rail corridor.  

v. (v)Development adjacent to rail corridors will 
require an acoustic report to be submitted to Council 
to address and indicate measures to mitigate 
potential impacts from noise and vibration. 

The proposed development would be in accordance 
with the requirements of the DCP setback and would 
respond to the existing and future land use limitations 
of Council’s DCP. 

i. The proposed stable would be setback 180m from 
the front main public road (Martindale 
Road).Complies 

ii. The proposed stable would be setback more than 
100m from any property boundary. Complies 

iii. NA 
iv. NA 
v. NA 

 
Complies  

8.2.3 Colours and Materials 
i. Use natural colours, muted and earth tones for major 

areas of the building, such as walls and roof, and 
restrict stronger colours to smaller features such as 
window frames, doors and decorative woodwork  

ii. Use factory pre-coloured materials with low reflective 
properties.  

iii. Avoid extensive use of highly reflective glass, highly 
reflective metal cladding (such as Zincalume and white 
Colorbond) and plastics on the exterior of buildings 

Proposed colours (Manor red for walls and Woodland 
grey for the roof) would be blend in with and would 
not dominate the surrounding landscape. 

i. natural colours, muted and earth tones proposed 
for major areas of the building 

ii. Conditions of Consent are required to ensure 
factory pre-coloured materials with low reflective 
properties would be used.  

iii. Manor red is proposed for the walls 
 
Complies 

8.2.4 Car Parking and Access Proposed development would have adequate parking 
and the existing driveway would provide all weather 
access for a two wheel drive vehicle. Complies 

8.2.5 Temporary Dwellings Not relevant 
8.3 Environmental Matters  
8.3.1 Topography Earthworks involved with the proposed development 

would be minimal and associated with establishment 
of the foundation. 
 
The proposed development is not anticipated to have 
a detrimental impact on the surrounding topography 
and would preserve the natural landform of the shire. 
Complies 

8.3.2 Vegetation No vegetation exists around close vicinity of the 
proposed development. 
Complies 
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8.3.3 Riparian Buffers Not relevant 
8.3.4 Management of Rivers, Creeks, Streams and 
Drainage 

Proposed development is not near to any rivers, 
creeks, streams or would not have any significant 
impact on the existing storm water drainage pattern. 
Not relevant  

8.3.5 Services The proposed development does not relate to this 
clause. Not relevant 

 
Section 13 – Flood Prone Land 
 
Council does not have detailed flood information for this location. Consideration was given to 
the landforms at the site. There was no geographic evidence that suggests the site selected 
may be flood liable.  The development would occur a significant distance away from the 
waterway. While, it is also observed that the proposed development does not involve the 
construction of a residential or ‘habitable’ building which would need to be constructed above 
the identified flood level for the site.  
 
Section 20 – Erosion and Sediment Control 
 
The proposed development would involve the carrying out of earthworks over an area of 
approximately 533m2.  
 
This section of the DCP requires erosion control plans to be developed for development with 
a disturbance footprint >250m2. To ensure that the development is carried out in accordance 
with the requirements of this section and any ground disturbance is appropriately managed a 
condition requiring the preparation of an erosion and sediment control plan has been 
recommended as a condition to be complied with prior to the issue of a Construction 
Certificate.  
 
Section 24 – Waste Management 
 
This section of the DCP includes provisions for the preparation of a site waste minimisation 
management plan associated with the carrying out of a development.  
 
The DCP section does not include any provisions specific to the carrying out of agricultural 
developments.  
 
However, there are a large number of stables proposed, and Council Officers are interested 
in ensuring that the proposed stable complex would be compatible with the DCP objectives. 
Accordingly a condition of consent has been recommended to require the preparation and 
implementation of a   site waste minimisation management plan for the development.  
 
Section 7.11 (Previous Section 94) Contributions Plan 2001 
 
Not Applicable 
 
Section 7.12 (Previous Section 94A) Contributions Plan 2010 
 
Estimated cost of the development is $100,000.00 A Section 7.12 contribution is not 
applicable given the value of the proposed development is not more than $100,000. 
  
Section 4.15(1)(a)(iiia)  the provisions of any planning agreement 
 
There are no planning agreements relevant to the subject Application. 
 
Section 4.15(1)(a)(iv)  the provisions of the regulations 
 
Division 8A of the Environmental Planning and Assessment Regulation 2000 applies to the 
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development. 
 
Section 4.15(1)(a)(v)  the provisions of any coastal zone management plan 
 
This item is not relevant to the subject Application. The Application does not relate to a 
coastal area. 
 
Section 4.15(1)(b)  the likely impacts of that development 
 
Given the limited scope of the proposed development and its compatibility with the relevant 
provisions of Council’s DCP and LEP, the proposed development is considered be 
reasonably in accordance with the type of residential development expected on rural zoned 
land.  
 
Accordingly the proposed development is considered unlikely to have any significant 
adverse environmental impacts. 
 
Section 4.15(1)(c)  the suitability of the site for the development 
 
It is considered that the development is compatible with surrounding land uses and site 
characteristics, subject to consent conditions. 
 
As the Martindale creek is located on the northern property boundary and the proposed 
development have more than 100m setback, it is considered that proposed development 
would not have any adverse effect on the water use of the creek. 
 
Section 4.15(1)(d)  any submissions made 
 
No submissions were received during the notification period: 
 
Section 4.15(1)(e)  the public interest. 
 
The proposed development is in a rural location so Council’s Rivers and Drainage Channels 
Policy does not apply in this instance. 
 
The proposed development would be in accordance with the Muswellbrook LEP 2009, 
Muswellbrook DCP and is unlikely to have any adverse environmental impacts. Accordingly, 
they proposed development is considered to be generally in accordance with the public 
interest 
 
5 CONCLUSION 
 
The application has been assessed in accordance with the legislation listed at the beginning 
of the report.  It is recommended the application be approved subject to conditions of 
consent. 
 
 Signed by:       

                                                                                
Reviewed by                                          
 
 
 

Taraqual Bhuiya Hamish McTaggart 
Graduate Building Surveyor Co-ordinator – Development 
Date: 26 August  2019  
 



Item 6.1 - Attachment B DA 2019-58 Recommended Conditions of Consent 
 

 

Attachment B Page 22 
 

  
 

IDENTIFICATION OF APPROVED PLANS  
 
(1) Development in Accordance with Plans 
 

The development being carried out in accordance with the development 
application and the drawings referenced below, and endorsed with Council’s 
approval stamp, except where amended by the following conditions. 

 
Drawing No. Revision Drawn by Drawing 

Date 
Received 

Site Plan - Unknown Unknown 15 July 2019 
Layout (SHUN1900-10-3) - TNC Engineering Pty Ltd 7 June 2019 15 July 2019 

 
 
OPERATIONAL CONDITIONS IMPOSED UNDER THE ENVIRONMENTAL PLANNING AND 
ASSESSMENT ACT AND REGULATIONS AND OTHER RELEVANT LEGISLATION 

 
(2) Building Code of Australia 

 
All building work must be carried out in accordance with the provisions of the 
Building Code of Australia. 

 
ANCILLARY MATTERS TO BE COMPLETED PRIOR TO THE ISSUE OF THE CONSTRUCTION 
CERTIFICATE 

 
(3) Construction Certificate Requirement  

No works shall commence on-site until such time as a Construction Certificate 
has been issued for either part or all of the works to be undertaken. If a 
Construction Certificate is issued for part of the approved works it must relate to 
all works being undertaken.  

 
   Note: a construction certificate issued by an Accredited Certifying Authority 

must be deposited with Council at least 48 hours prior to the 
commencement of any earthworks, engineering or building work at the 
site.  

 
(4) Waste Management Plan  
 

A Waste Minimisation Management Plan is to be submitted to the Certifying 
Authority with any application for a Construction Certificate. The Waste 
Minimisation Management Plan should include, but not be limited to, the 
estimated volume of waste and method of disposal for the construction and 
operation phases of the development, all landfill removed from the site, and 
administrative arrangements for waste and recycling management during the 
construction process. The waste minimisation management plan should give 
consideration to the management of operational waste from the use of the 
stables and seek to manage waste generated in accordance with the following 
objectives of Chapter 24 Waste Minimisation and Management of Council’s 
Development Control Plan:   
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• Optimise adaptive reuse opportunities of existing building/structures.  
• Maximise reuse and recycling of materials. 
• Minimise waste generation. 
• Ensure appropriate storage and collection of waste. 
• Minimise environmental impacts associated with waste management. 
• Avoid illegal dumping. 
• Promote improved project management.  

 
(5) Sediment and Erosion Control  
 

Prior to the issue of a Construction Certificate a Sediment Erosion Control Plan 
is to be prepared in relation to the proposed development and submitted to the 
Certifying Authority. The erosion and sediment control plan must specify erosion 
and sediment control measures to be implemented for the carrying out of the 
development to comply with the requirements of Section 20 of the Muswellbrook 
Development Control Plan. As a minimum control techniques are to be in 
accordance with ‘The Blue Book’ published by Landcom provisions on Erosion 
and Sediment Control, or a suitable effective alternative method.  
 

 
CONDITIONS THAT MUST BE ADDRESSED PRIOR TO COMMENCEMENT 

 
(6) Sediment and Erosion Control  

 
All required erosion and sedimentation techniques are to be properly installed 
prior to the commencement of any site works and maintained in a functional and 
effective condition throughout the construction activities until the site is 
stabilised.    

 
(7) Site Sign 
 

A sign must be erected in a prominent position on any work site on which work 
involved in the erection or demolition of a building is being carried out: 
 
(a) stating that unauthorised entry to the work site is prohibited;  
 
(b) showing the name of the principal contractor (or person in charge of the 

work site), and a telephone number at which that person may be 
contacted at any time for business purposes and outside working hours; 
and 

 
(c) showing the name, address and telephone number of the Principal 

Certifying Authority for the work. 
 
Any such sign must be maintained while to building work or demolition work is 
being carried out, but must be removed when the work has been completed. 
 
This condition does not apply to building works being carried out inside an 
existing building. 
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(8) Materials and Colours 

 
In accordance with the provisions of the Muswellbrook Development Control 
Plan the external cladding of the building shall not be constructed from reflective 
metal cladding. Zincalume or reflective white sheet metal cladding is not be 
used without the prior written approval from Council.  Natural colours, muted 
and earth tones is to be used for major areas of the ancillary development-
Stable Building to blend in with and do not dominate the surrounding landscape. 

 
 
CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE OCCUPATION 
CERTIFICATE 

 
(9) Occupation 

 
The building is not to be used or occupied until a final inspection has been 
carried out and an occupation certificate has been obtained from the Principal 
Certifying Authority. 

 
 

CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES 
 
(10) Stormwater Disposal  
 

All stormwater from the development including all hard stand areas and 
overflows from rainwater tanks is to be collected and disposed of to an 
appropriately constructed discharge point at a distance of 3m clear of the 
proposed and any adjoining buildings.    
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6.2 DA 52/2019 - INSTALLATION OF A MANUFACTURED HOME 

Responsible Officer: Sharon Pope - Assistant Director - Environment & Community 
Services  

Author: Atef Kazi - Project Planner  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Provide efficient and effective Development Application, Complying 
Development Certificate, Construction Certificate and Occupational 
Certificate assessment services. 

Attachments: A. DA 52/2019 Section 4.15 Assessment Report  
B. DA 52/2019 Recommended Conditions of Consent  
C. DA 52/2019 Proposed Plans  
D. DA 52/2019 Statement of Environmental Effects  
E. DA 52/2019 Bushfire Assessment Report           

 

 

PURPOSE 
This report has been prepared to inform the Committee in determining Development Application (DA) 
52/2019. This Development Application has been assessed by Council Officers and a copy of the 
Section 4.15 Assessment Report and recommended conditions of Consent are attached for Council’s 
information.   
Delegations issued to the General Manager include a limitation on the General Manager’s determining 
matters under the Environmental Planning and Assessment Act 1979 as follows:   
  (iii) [determine matters] which are for, or in any way related to;      

(f) works alongside or adjoining any waterway 
The land subject to this application adjoins the Giants Creek waterway. Accordingly, the determination of 
the development application is not within the function delegated to the General Manager and Council 
Officers.  
This report has therefore been prepared for the Development Assessment Committee to inform it in its 
determination of the development application. 
 
 

RECOMMENDATION 
That the Development Assessment Committee approve Development Application No. 52/2019, the 
installation of a manufactured home as a replacement dwelling, at Lot 17 DP 750963, subject to 
the conditions in Attachment B. 
 

DESCRIPTION OF THE PROPOSED DEVELOPMENT 
This development application involves the installation of a manufactured home as a replacement 
dwelling at the property known as ‘Spring Hill’ Giants Creek Road, Sandy Hollow. The formal 
identification of the subject site is Lot 17 DP 750963.  
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The manufactured home proposed would be manufactured off-site and transported to the site in two 
parts for assembly. The structure would include a living area, dining room, kitchen, laundry, four 
bedrooms and two bathrooms.   
A watercourse, Giants Creek adjoins the site and a small tributary that feeds this catchment intersects 
the land subject to this application.  The site is identified as bushfire prone by Council’s bushfire 
information mapping.   
The image below identifies the location of the proposed dwelling in relation to the existing structures on-
site.   
 

 

ASSESSMENT SUMMARY 

Council Officers have assessed the development application under the relevant heads of consideration 
under Section 4.15 of the Environmental Planning and Assessment Act 1979. A copy of the Section 4.15 
Assessment is provided in Attachment A. The result of the assessment is that staff recommend that 
development consent be granted to the proposed development subject to recommended conditions 
provided in Attachment B. 

Key considerations and findings of the section 4.15 assessment include: 
 The proposed development is in accordance with relevant provisions of the 

Muswellbrook Local Environmental Plan (LEP) 2009.  
 

 It is considered that the proposed development would be in accordance with the 
provisions of Clause 7.5 of Muswellbrook LEP 2009 which relate to the erection of 
dwellings on land zoned RU1 Primary Production and E3 Environmental 
Management. Council Officers are satisfied that the proposed development would be 
in accordance with the requirements of sub-clause 7.5(3). A condition of consent has 
been recommended to require the existing dwelling to be demolished or made non-
habitable.  
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 The proposed development was considered against the provisions of relevant State 

Environmental Planning Policies (SEPP’s) and there are no inconsistencies which 
would prevent Council from granting development consent to the proposed 
development 

 
 The proposed development was considered against the requirements of the 

Muswellbrook Development Control Plan (DCP) and is in accordance with the 
requirements of the DCP.  Council’s Rivers and Drainage Channels Policy does not 
apply in this instance as the property is located in a rural area. 

 
 The assessment considers likely environmental impact. The proposed development 

was not considered to have any significant environmental impacts that would prevent 
Council from granting development consent to the development application.  

 
 The land subject to this development application is identified as bushfire prone. A 

Bushfire Threat Assessment has been submitted to Council in relation to the 
proposed development. This Bushfire Threat Assessment has been reviewed against 
the provisions of Planning for Bushfire Protection 2006 and its recommendations 
incorporated into recommended conditions of consent.  

 
 

COMMUNITY CONSULTATION 
Surrounding property owners were notified of the development proposal between 5 July 2019 and 25 
July 2019. No submissions were received during the notification period. 
 
OPTIONS  
The Development Assessment Committee may:  

A) Grant development consent to the proposed development subject to the recommended 
conditions of consent; 

B) Grant development consent to the proposed development subject to amended conditions of 
consent;  

C) Refuse development consent to the proposed development and nominate reasons for 
refusal; or 

 
LEGAL IMPLICATIONS  
Where the applicant is dissatisfied with the determination of the development application they have an 
opportunity under the provisions of the Environmental Planning and Assessment Act 1979 to appeal that 
determination at the Land and Environment Court.  
 
CONCLUSION  
DA 52/2019 is being reported to the Development Assessment Committee for determination as the 
development involves works on land which is adjacent to a waterway, and therefore falls outside the 
function delegated to Council Staff.  
Council Officers have completed a Section 4.15 Assessment in relation to the proposed development. 
Staff recommend that the Development Assessment Committee grant development consent to DA 
52/2019 subject to conditions of consent outlined in Attachment B. 
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DEVELOPMENT ASSESSMENT REPORT 

 
 

 
 
 
ADDRESS: LOT: 17 DP: 750963 

Giants Creek Road SANDY HOLLOW 
  
APPLICATION No: 52/2019 
  
PROPOSAL: New Dwelling - Installation of a Manufactured Home 
  
OWNER: Mr W R Meyer 
  
APPLICANT: Taylor Made Buildings Pty Ltd 

Po Box 989 
DUBBO  NSW  2830 
 

  
AUTHOR: Mr A Kazi 
  
DATE LODGED: 27/06/2019 
  
AMENDED:  
  
ADD. INFO REC’D:  
  
DATE OF REPORT: 29 August 2019 
 
  
 
  
 
 
 
 SUMMARY 
 
SUBMISSIONS:  Nil 
 
RECOMMENDATION: Approval subject to conditions 
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1.0 SITE AND LOCALITY DESCRIPTION  
 
The proposed development relates to 140 Giants Creek Road, Sandy Hollow (Lot 17 DP 
750963).  
 
A dwelling house is currently located on the land. The dwelling is to be replaced by the 
manufactured home and demolished or rendered non-habitable.   
 
The subject site is zoned RU1 Primary Production nder the provisions of the Muswellbrook 
Local Environmental Plan (LEP) 2009.  
 
A watercourse, Giants Creek adjoins the site and a small tributary that feeds this catchment 
intersects the land.  
 
Council does not have a flood risk management study with localised information related to 
flooding from Giants Creek. Although the land is not identified as flood liable by any study, 
Council Officers have had regard to the shape of the land, the proposed development’s 
proximity to Giants Creek, and the design of the proposed development through the 
assessment of the development application and consider the proposed dwelling will not be 
subject to flooding.  
 
The land is identified as bushfire prone. A Bushfire Threat Assessment has been submitted 
with the proposed development and this has been considered by Council Officers through 
the assessment of the development application.   
 
A satellite image of the site is located below. 
 

 
 
2.0 DESCRIPTION OF PROPOSAL  
 
The development application seeks consent for the installation of a manufactured home on 
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the site as a replacement to the existing dwelling. The manufactured home proposed would 
be manufactured off-site and transported to the site in two parts for assembly. The structure 
would include a living area, dining room, kitchen, laundry, four bedrooms and two 
bathrooms.   
 
The proposed dwelling would be setback approximately 80m from Giants Creek Road and 
190m from the south site boundary.  
 
No neighbouring dwellings can be seen from the subject site due to vegetation and natural 
landscape. The image below identifies the location of the proposed dwelling in relation to the 
existing structures on-site.   
 

 
 
Internal Referrals 
 
The application was referred to Council’s Building Section and Environmental Health Officer.  
 
Building Section Comment: 
 
The proposed development was referred to Council’s Building Surveyor. A response was 
provided to this referral on the 12 July 2019. The response raised no objection to the 
proposed development and recommended that a number of standard conditions be applied 
to the development if approved along with particular conditions specific to development for 
the purpose of a manufactured home.  
 
These recommended conditions have been included in the recommended conditions 
attached to this report.  
  
Environmental Health Comments: 
 
The proposed development was referred to Council’s Environmental Health Officer to 
consider the on-site sewage management requirements of the development. A response to 
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the referral was received on the 17 July 2019.  
 
Council’s Environmental Health Officer raised no objection to the proposed development and 
recommended the imposition of standard conditions in relation to the installation of an on-
site sewage management system.  
 
3.0 ASSESSMENT 
 
This report provides an assessment of the material presented in the Application against the 
relevant State and local planning legislation and policy. 
 
Section 4.15 Matters for Consideration 
 
Section 4.15(1)(a)(i)  The provisions of any Environmental Planning Instrument (EPI) 
 
The following EPIs, DCPs, Codes and Policies are relevant to this Application: 
 
1. Muswellbrook Local Environmental Plan 2009 (MLEP 2009) 
 
Land Use Zone and Permitted Land Use 
 
The development site is zoned RU1 Primary Production under MLEP 2009. The proposal is 
best defined as a dwelling house, which is permitted with consent in the subject Zone.  
 
Objectives of the RU1 Primary Production Zone 
 

 •  To encourage sustainable primary industry production by maintaining and 
enhancing the natural resource base. 
 •  To encourage diversity in primary industry enterprises and systems 
appropriate for the area. 

 •  To minimise the fragmentation and alienation of resource lands. 
•  To minimise conflict between land uses within this zone and land uses within 
adjoining zones. 
•  To protect the agricultural potential of rural land not identified for alternative land 
use, and to minimise the cost to the community of providing, extending and 
maintaining public amenities and services. 

 •  To maintain the rural landscape character of the land in the long term. 
•  To ensure that development for the purpose of extractive industries, underground 
mines (other than surface works associated with underground mines) or open cut 
mines (other than open cut mines from the surface of the flood plain), will not: 
 (a)  destroy or impair the agricultural production potential of the land or, in the 
case of  underground mining, unreasonably restrict or otherwise affect any other 
development on the surface, or 
 (b)  detrimentally affect in any way the quantity, flow and quality of water in either 
subterranean or surface water systems, or 

 (c)  visually intrude into its surroundings, except by way of suitable screening. 
 •  To protect or conserve (or both): 
 (a)  soil stability by controlling development in accordance with land capability, and 
 (b)  trees and other vegetation, and 

 (c)  water resources, water quality and wetland areas, and their catchments and 
buffer areas, and 
 (d)  valuable deposits of minerals and extractive materials by restricting 
development that would compromise the efficient extraction of those deposits. 

 
The development proposal is not contrary to the objectives of the Zone. 
 
Relevant Clauses applicable under the Muswellbrook Local Environmental Plan 2009 
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Part 1 Preliminary  
Part 2 Permitted or prohibited development  

2.3 Zone objectives and Land Use Table The proposed development is permissible with 
consent within the RU1 Primary Production zone and 
generally in accordance with the land use zone 
objectives. 

Part 3 Exempt and complying development  
Part 4 Principal development standards  
4.3 Height of buildings MLEP 2009 specifies a maximum building height of 

12m in relation to the land. The proposal does not 
involve building works over this maximum height 
requirement. Complies.  

4.4 Floor space ratio MLEP 2009 does not specify any requirement for the 
floor space ratio of the subject site. N/A  

Part 5 Miscellaneous provisions  
Part 6 Urban release areas  
Part 7 Additional local provisions  
7.1 Terrestrial biodiversity The subject site is not identified as ‘biodiversity’ by 

Council’s Biodiversity Mapping. Hence this part of the 
MLEP 2009 is not applicable to this assessment. 

7.5 erection of dwelling houses on land in certain rural 
and environmental protection zones 

Sub-clause 7.5(3) permits the granting of 
development consent to the erection of a dwelling 
where it is intended to replace a lawful dwelling.  
 
Council Officers are satisfied that the dwelling 
proposed is in accordance with this requirement. 
Aerial images of the site and photos taken during the 
inspection of the property prove that a cottage is 
located on the property.  
 
The applicant has advised Council that it is their 
intention for the new dwelling to replace this dwelling. 
The existing weather board cottage is connected to 
service infrastructure, so Council Officers are satisfied 
that the building proposed for replacement could be 
considered a lawful dwelling and was most likely 
erected prior to a requirement for Council approval.  
Accordingly, the replacement of this dwelling may be 
supported under sub-clause 7.5(3).  

7.6 Earthworks Earthworks involved with the proposed development 
would be minimal and associated with establishing 
the pad and footing location for the proposed 
dwelling. 
 
The carrying out of these earthworks is not 
anticipated to create any issue in respect of the 
matters for consideration prescribed by this Clause 
and a condition would be imposed on any 
development consent to ensure the works are 
carried out in accordance with Council’s standard 
requirements. 

2. State Environmental Planning Policy No. 55 – Remediation of Land 
 
Council Officers are unaware of any activities which have been carried out on the site likely 
to have caused the contamination of the land. No visual evidence of any contamination was 
observed by Council Officers during an inspection of the site. It is therefore considered that 
the subject site is unlikely to be affected by contamination requiring remediation in 
accordance with the SEPP. The proposed development may therefore proceed without the 
need to further consider the provisions of this SEPP. 
 

3. State Environmental Planning Policy No. 44 – Koala Habitat Protection 
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Council Officers have observed that the site is predominately clear of vegetation, koala feed 
trees and is being utilised for agricultural purposed. Accordingly, Council Officers are 
satisfied that the subject site does not comprise a potential or core koala habitat within the 
meaning of the SEPP and further consideration of the SEPP is not required.    
 
 

4. State Environmental Planning Policy (Primary Production and Rural 
Development) 2019 

This SEPP applies to the Muswellbrook LGA and includes provisions relating to 
development on RU1 Primary Production zoned land. The SEPP prescribes matters that a 
consent authority must take into account when determining a development application for a 
dwelling.  
 
Council Officers have given consideration to the matters prescribed by the SEPP for the 
construction of dwellings on rural land and are satisfied that dwelling would be compatible 
with the existing and proposed use of the site and would not adversely impact the 
agricultural use of adjoining land.     
 
 
Section 4.15(1)(a)(ii) the provisions of any draft EPI 
 
There are not draft environmental planning policies which relate to the proposed 
development.  
 
Section 4.15(1)(a)(iii) the provisions of any Development Control Plan 
 
Muswellbrook Development Control Plan 
 
The Muswellbrook Development Control Plan (DCP) applies to all development applications 
within the Muswellbrook Local Government Area and is a relevant consideration under the 
provisions of this Section of the EP&A Act 1979.   
 
The provisions of this DCP have been considered under the sub-headings below.  
 
Section 3 – Site Analysis 
It is considered that the documentation provided with the Development Application satisfies 
the provisions of Section 3 of the Muswellbrook DCP. 
 
Section 4 – Notification 
In accordance with the provisions of Section 4 of the Muswellbrook DCP 2009, the 
Application was notified for a period of not less than fourteen days from 5 July 2019 to 25 
July 2019. A notice was also placed in the local newspaper, the Hunter Valley News, at the 
commencement of the notification period.  
 
No submissions were received during the notification period.  
 
Section 8 – Rural and Environmental Zone development 
 

 Controls Comments 
8.1 Introduction   
8.1.1 Dwelling 
Houses on 
existing parcels of 
land 

(i) Development applications for new 
dwellings demonstrate that the subject land 
comprises the whole of an existing holding 
including historic ownership pattern from 
title documents. 
(ii) Development applications for new 
dwellings demonstrate development 

This subsection requires development 
applications for dwellings to be appropriately 
located on existing holdings or lots with 
dwelling entitlement under the Muswellbrook 
LEP. 
 
The proposed dwelling would comply with the 
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consent for original subdivision under the 
Muswellbrook LEP 1985 granted dwelling 
entitlement under that instrument. 

Muswellbrook LEP requirements as it is 
intended to be installed pursuant to sub-clause 
7.5(3) as a replacement dwelling. Complies 

8.2 Built Form   
8.2.1 Scenic 
Protection and 
Building Location 

(i) The roof line of the building must not 
protrude above natural ridge or tree lines 
when viewed from public areas and public 
roads. 
(ii) Substantial remnant vegetation is 
protected from disturbance. 
(iii) Outbuildings are located in proximity of 
and to the rear of the main dwelling house 
when viewed from the nearest road. 
Outbuildings should be located at the rear 
of the main house when viewed from the 
road and form a “homestead group” of 
buildings. Shearing sheds and hay sheds 
are appropriate away from the homestead 
group. 
(iv) The dwelling house is sited on land 
identified as being suitable for construction 
and free from contamination, flooding and 
bushfire risk. 
(v) Privacy and views of neighbouring 
houses are reasonably retained. 

This subsection prescribes development 
controls aimed at maintaining the scenic 
integrity of rural landscapes, protecting the 
privacy and amenity of neighbouring properties 
and ensuring dwellings are located on sites 
suitable for development.  
In relation to the provisions of this clause 
Council Officers are satisfied that the proposed 
development would: 

 not impose on the landscape values of 
the area and would comply with relative 
design controls 

 Be located at a site suitable for 
development which is not observed as 
being affected by or likely to be affected 
by any adverse characteristics such as 
flooding or contamination that would 
prevent development consent from being 
granted to the development.  

 Would not have an undue or significant 
adverse impact on the privacy of 
neighbouring properties.  

Complies 
8.2.2 Setbacks (i) Buildings are setback a minimum of 50m 

from any public road 
(ii) Buildings are not located within 10m of 
any property boundary. 
(iii) A suitable buffer area is established in 
the vicinity of agricultural operations that 
may occur on adjoining land. 
(iv) Separation fencing is provided between 
development land and any adjoining rail 
corridor. 
(v) Development adjacent to rail corridors 
will require an acoustic report to be 
submitted to Council to address and 
indicate measures to mitigate potential 
impacts from noise and vibration. Relevant 
publications available from “Railcorp” for 
consideration are:- 
- Rail Related Noise and Vibration; Issue to 
Consider in Local Environmental Planning 
- Interim Guidelines for Councils - 
consideration of rail noise and vibration in 
the planning process 
- Guidelines for applicants - consideration 
of rail noise and vibration in the planning 
process 

The proposed dwelling would be situated 80 
from a public road and in excess of 10m from 
any adjoining property. Complies 
 
 

8.2.3 Colours and 
Materials 

(i) Use natural colours, muted and earth 
tones for major areas of the building, such 
as walls and roof, and restrict stronger 
colours to smaller features such as window 
frames, doors and decorative woodwork 
(ii) Use factory pre-coloured materials with 
low reflective properties. 
(iii) Avoid extensive use of highly reflective 
glass, highly reflective metal cladding (such 
as Zincalume and white Colorbond) and 
plastics on the exterior of buildings, unless 
it can be demonstrated that this 
appropriate to the particular circumstances 
that exist on the site. 

The plans accompanying the proposed 
development indicate that the proposed 
materials would not be highly reflective and 
would be compatible with Council’s 
requirements. Complies 

8.2.4 Car Parking 
and Access 

(i) Generally access roads to serve specific 
developments provide direct access to a 
public road under the care and control of 

Under the proposal the dwelling would use an 
existing vehicle access from Giants Creek Rd 
and no changes are proposed to the site’s long 
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Council, comprising all weather access for 
a two wheel drive vehicle. 
(ii) Car parking provided on site complies 
with any relevant requirements within 
section 16 of this DCP, and where car 
parking requirements apply, access roads 
are designed and constructed in 
accordance with relevant AS2890.1 & 
AUS-PEC requirements relative to the 
projected traffic flows. 
(iii) Entry gateways are set back sufficiently 
from the front boundary to allow vehicles to 
pull up off the public road carriageway. 
(iv) Access directly from a sealed road is to 
incorporate a sealed section between the 
road seal and the boundary alignment to 
minimise gravel being deposited on the 
road surface. 
(v) Rural property accesses shall be 
designed to comply with Council’s 
specifications for Rural Property Access. 
(vi) Rural property access is to be designed 
so that stormwater flows do not discharge 
down the access carrying sediment and 
debris onto Council’s roads. To 
accommodate this requirement the road 
shall be designed to include measures 
such as mitre drains, pipe culverts, 
causeways, diversion banks, or other 
similar water management devices. 

term access arrangement. Delivery vehicles 
accessing the site to install the dwelling will 
use an alternate route to access the dwelling 
site without interfering with existing vegetation.  
 
The dwelling site is 2WD accessible and 
acceptable car parking arrangements are 
available on-site. Accordingly, the proposed 
development would comply with the 
requirements of this part. Complies 
 

8.3 Environmental 
Matters 

  

8.3.1 Topography (i) The completion of a site evaluation 
during the assessment of development 
applications to ensure consistency with 
surrounding areas and existing topography 
(ii) The erection of structures to utilise 
materials and colours which are relevant to 
the surrounding rural landscape and which 
protect the visual amenity of the area 
(iii) The consideration of landform relevant 
issues (such as existing water drainage 
relevant to the site), during the assessment 
of proposed developments. 

In relation to the proposed development it is 
observed that there would be minimal changes 
to the sites topography and that  the building 
would not adversely impact the scenic qualities 
of the locality.  complies 

8.3.2 Vegetation (i) Identification and control of 
developments which are expected to 
impact on the areas of remnant vegetation 
as determined and mapped by The 
Vegetation of the Central Hunter Valley 
NSW project represented in Council’s 
native vegetation mapping layer. 
(ii) The clearing of native remnant 
vegetation or protected regrowth on 
properties (excluding permitted activities) 
which are zoned as rural or rural residential 
must receive appropriate approval from the 
Catchment Management Authority (CMA) 
in regards to the Native Vegetation Act 
2003. 
(iii) The approval of any clearing in regards 
to native remnant vegetation or protected 
regrowth within the definitions of the Native 
Vegetation Act 2003 will only be granted by 
the CMA if the clearing will improve or 
maintain environmental outcomes. 
(iv) Any clearing of native remnant 
vegetation or protected regrowth which is 
deemed to be ‘permitted clearing’ under 
the definitions of the Native Vegetation Act 

The proposed development would not involve 
the removal of significant vegetation. 
Therefore, the development would not relate to 
the requirements of this part. Not relevant 
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and which does not require CMA approval, 
is to be undertaken as per the 
requirements of the Act and to ensure that 
clearing is limited only to those areas 
deemed necessary for the development. 
(v) The provisions of Clause 5A of the 
Environmental Planning and Assessment 
Act 1979 may require the submission of a 
flora and fauna assessment report with the 
development application. See the 
guidelines for submitting applications in 
Section 3 of this DCP. 

8.3.3 Riparian 
Buffers 

(i) A riparian buffer area is generally 
defined as the area located within 40m of 
each bank of a river, stream, creek, 
tributary or other natural water course. 

The proposed development would not be 
located within a 40m vicinity of Giants Creek. 
This part of the MDCP is not relevant.  

8.3.4 
Management of 
Rivers, Creeks, 
Streams and 
Drainage 

(i) Consideration of existing flow regimes of 
natural water courses which may be 
impacted by activities or developments 
(ii) Large scale or high density 
developments to be located in areas 
located alluvials zones. 
(iii) Mitigation and/ or treatment of water 
quality impacts from land use activities or 
development 
(iv) Assessment of increased flows to 
natural water courses and drainage 
channels during the preparation of 
development applications and supporting 
documentation. 
(v) Consideration of habitat connectivity 
during the assessment of developments 
which may impact on watercourses and 
riparian vegetation. 
(vi) any activities which require additional 
permits or approvals to be obtained by the 
applicant or landholder. 

The proposed development would be located 
in the immediate vicinity of the existing 
dwelling site and setback from Giants Creek 
and low lying areas of the site.  
 
Council Officers have also reviewed the land 
formations of the site on aerial and cadastral 
maps and observed the topography of the 
dwelling site during the inspection of the site 
and are satisfied that the dwelling site is 
located a suitable distance from areas that 
show signs of being affected by flooding. 
Complies 
 
 

8.3.5 Services (i) A suitable area is available for perpetual 
on-site disposal of wastes in accordance 
with section 23 of this DCP. 
(ii) An adequate water supply is provided. 

An on-site sewage management system will 
need to be provided to manage waste from the 
development. It is recommended that the 
installation of such a system be administered 
by a condition of consent. Complies  
 

 
 
Section 13 – Flood Prone Land 
 
The land is not identified as flood liable, however it is located in an area where Council does 
not have detailed flood mapping.  
 
There is no geographic evidence that the site selected for the dwelling may be flood liable.  
The development would be setback a reasonable distance from adjoining waterways and 
low lying portions of the site.  
 
Section 20 – Erosion and Sediment Control 
 
The proposed development does not involve the carrying out of substantial earthworks. The 
earthworks proposed would not present any issue in relation to the DCP requirements and it 
is recommended that a condition of consent is imposed to manage the carrying out of 
earthworks.   
 
Section 23 – On-site Sewage Management Systems 
 
A condition of consent will be imposed on any development consent requiring that an on-site 
sewage management system be installed in accordance with Council’s requirements.  
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Section 24 – Waste Management 
 
The proposed development involves the transportation and installation of a manufactured 
dwelling at the site. The proposed works are not anticipated to generate a significant amount 
of waste. Accordingly, Council Officers are satisfied that the development can proceed 
without the need for a waste minimisation management plan to be submitted and subject to 
a condition of consent relating to the management of building waste.  
 
Section 25 – Stormwater Management 
 
The proposed application has stated that all stormwater from the development would be 
discharged to a rain water tank and any overflow would naturally be taken down slope away 
from the dwelling and into the paddock. The slope goes down towards Giants Creek. As 
there would be no potential for stormwater running onto neighbouring properties it would not 
be considered unreasonable for Council to allow this type of stormwater management in this 
instance.  
 
Section 94A Contributions Plan 2009 
 
The proposed development would have a total project value of $255,099.00. 
A developer contribution of $2,550.99 will apply to the proposed development should the 
Application be approved. 
 
Section 4.15(1)(a)(iiia)  the provisions of any planning agreement 
 
There are no planning agreements relevant to the subject Application. 
 
Section 4.15(1)(a)(iv)  the provisions of the regulations 
 
Division 8A of the Environmental Planning and Assessment Regulation 2000 applies to the 
development. 
 
Section 4.15(1)(a)(v)  the provisions of any coastal zone management plan 
 
This item is not relevant to the subject Application. The Application does not relate to a 
coastal area. 
 
Section 4.15(1)(b)  the likely impacts of that development 
 
Given the scope of the proposed development and its compatibility with the relevant 
provisions of Council’s DCP and LEP the proposed development is considered be 
reasonably in accordance with the type of ancillary residential development expected within 
the Muswellbrook Primary Production Area. Accordingly the proposed development is 
considered unlikely to have any significant adverse environmental impacts in any of the 
following areas.   
 
Context & Setting  Waste 
Built Form Energy 
Potential Impact on Adjacent Properties Noise and Vibration 
Access, Traffic and Transport Natural hazards 
Public Domain Technological hazards 
Utilities Safety, Security, and Crime Prevention 
Heritage Social Impact on Locality 
Other land resources Economic Impact on the Locality 
Water Site Design and Internal Design 
Soils Construction 
Air & microclimate Cumulative Impacts 
Flora & fauna  
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Section 4.15(1)(c)  the suitability of the site for the development 
 
It is considered that the development is compatible with surrounding land uses and site 
characteristics, subject to consent conditions. 
 
The proposed development relates to land identified as bushfire prone land. The provisions 
of Planning for Bushfire Protection 2006 are therefore relevant to the assessment of the 
proposed development pursuant to Section 4.14 of the Environmental Planning and 
Assessment Act 1979.  
 
A Bushfire Assessment Report has been prepared in relation to the proposed development. 
The Assessment Report recommends a number of bushfire protection measures including 
the construction of the proposed dwelling to a Bushfire protection Level of BAL 12.5. Council 
Officers have reviewed this Bushfire Threat Assessment and its recommendations, and 
incorporated these into the recommended conditions of consent to ensure that the 
development complies with the provisions of Planning for Bushfire Protection 2006.   
 
Where the proposed development is carried out in accordance with the recommendations of 
the Bushfire Threat Assessment, Council Officers are satisfied that the proposed 
development would remain conducive to the site attributes including the lands bushfire risk.   
 
Section 4.15(1)(d)  any submissions made 
 
No submissions were received during the notification period.  
 
Section 4.15(1)(e)  the public interest. 
 
The development site is in a rural area, so, the Rivers and Drainage Channels Policy does 
not apply.  It is considered that the proposal is in the public interest. 
 
5 CONCLUSION 
 
The application has been assessed in accordance with the legislation listed at the beginning 
of the report.  The proposed development has been assessed against the relevant heads of 
consideration of Section 4.15 of the Environmental Planning and Assessment Act 1979. It is 
considered that the proposed development would be in accordance with the relevant 
planning provisions.  
 
Accordingly, it is recommended the application be approved subject to conditions of consent. 
 
RECOMMENDATION 
 
That the Development Assessment Committee approve development application DA 
52/2019 for the installation of a manufactured home as a replacement dwelling at Lot 17 DP 
750963.  
 
 
 
 
Signed by:   
 Atef Kazi Hamish McTaggart 
 Projects Planner Senior Development Planner 
Date:   
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IDENTIFICATION OF APPROVED PLANS  

 
(1)  The development being carried out in accordance with the development application 

and the drawings referenced below, and endorsed with Council’s approval stamp, 
except where amended by the following conditions.  

 
Drawing No. Revision Drawn by Drawing Date Received 
Site Plan A Taylor Made Buildings 28 May 2019 27 June 2019 
Floor Plan A Taylor Made Buildings 28 May 2019 27 June 2019 
Elevations A Taylor Made Buildings 28 May 2019 27 June 2019 
Electrical Layout A Taylor Made Buildings 28 May 2019 27 June 2019 
Typical Section A Taylor Made Buildings 28 May 2019 27 June 2019 
 

OPERATIONAL CONDITIONS IMPOSED UNDER THE ENVIRONMENTAL PLANNING AND 
ASSESSMENT ACT, REGULATIONS AND OTHER RELEVANT LEGISLATION 

 
(2) Building Code of Australia 

 
All building work must be carried out in accordance with the provisions of the 
Building Code of Australia. 

 
(3)    Home Building Act  
 

(1) Building work that means residential building works (under the meaning and 
exemptions of the Home Building Act 1989) must not be carried out unless the 
Principal Certifying Authority for the development which the work relates: 

 
(a) In the case of work being carried out by a licensed builder : 

(i) Has been informed in writing of the licensees name and license 
number, and; 

(ii) Has received Home Owners Warranty Insurance for works where 
the contract price of the works exceeds $20,000. 

 
(b) In the case of an Owner Builder: 

(i) Has been informed in writing of the persons name and Owner 
Builder permit number where the cost of works is greater than 
$10,000, or; 

(ii) Has been given declaration signed by the owner of the land that 
states that the reasonable market cost of the labour and materials 
is less than $10,000. 

 
(2) A certificate issued by an approved insurer under Part 6 of the Home Building 

Act 1989 that states that a person is the holder of an insurance policy issued 
for the purposes of that Part is, for the purposes of this clause, sufficient 
evidence that the person has complied with the requirements of that Part. 

 
(3) If arrangements for doing residential building work are changed while the work 

is in progress so that the information submitted to Council is out of date, 
further work must not be carried out unless the Principal Certifying Authority 
for the development to which the work relates (not being the Council), has 
given the Council written notice of the updated information. 

 
Note: (1) The amounts referred to in point 1 may be subject to change as 

regulations are amended. 
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(2) An owner that engages multiple licensees/contracts or contracts for part 
of the work and completes work themselves is considered an Owner 
Builder under the Home Building Act 1989. 

 
(4) Bushfire Prone Developments 
 

All bushfire protection measures specified in the Bushfire Threat Assessment 
prepared by Bushfire Planning and Design, dated 10 October 2018, are 
implemented, along with the  following requirements:-   

 
(a) a 20,000  litre dedicated water supply/tank exclusively for use for fire fighting 

purposes shall be provided of non flammable construction or shielded from 
the bushfire threat. A 65mm storz fitting and metal ball valve shall be installed 
in the tank for connection to local fire service appliances. 
 

(b) The entire property which the dwelling is to be situated is to be established 
and managed as an inner protection area (IPA) in accordance with Section 
4.1.3, Appendix 2 and Appendix 5 of the NSW Rural Fire Service’s document 
planning for Bushfire Protection, 2006.  

 
The dwelling is to be designed and constructed in accordance with the 
requirements of AS3959-1999 to achieve the Bushfire Attack Levels (BALs): a 
minimum rating of BAL12.5 
 

(c) The property around the dwelling, to a distance of 33 metres, shall be 
maintained to the requirements of an Inner Protection Area (IPA) in 
accordance with the recommendations of the Bushfire Threat Assessment 
and Appendix 2 of that document.  
 

(d) The property access shall be maintained at all times to comply with the 
requirements of Section 4.1.3(2) of Planning for Bushfire Protection, 2006.  

 
CONDITIONS THAT MUST BE ADDRESSED PRIOR TO COMMENCEMENT 

 
(5)  Requirement for Approval Under Section 68 Local Government Act for the 

installation of a Manufactured Home  
 

Prior to the commencement of any works or the installation of the manufactured 
home the person acting with this consent must obtain approval for the installation of 
a Manufactured Home at the site in accordance with the provisions of Section 68 of 
the Local Government Act 1993.  

 
(6)    Section 7.12 Contributions 
 
 Pursuant to section 4.17(1) of the Environmental Planning and Assessment Act 

1979, and the Muswellbrook Shire Council Section 94A Development Contributions 
Plan 2010, a contribution of $2,550.99 shall be paid to Muswellbrook Shire Council. 

 
 The amount to be paid is to be adjusted at the time of the actual payment, in 

accordance with the provisions of the Muswellbrook Shire Council Section 94A 
Development Contributions Plan 2010. The contribution is to be paid prior to the 
issue of the Section 68 Approval, for the installation of the manufactured home. 

 
(7)    Bushfire Attack Level Design  
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Prior to the issue of any Construction Certificate the person acting with this consent 
shall provide the Principle Certifying with construction plans to demonstrate that the 
component of the development for which a Construction Certificate is being sought 
has been designed in accordance with the relevant Bushfire Attack Level 
Construction requirement.  

 
The bushfire attack level construction of the building shall be BAL12.5 in 
accordance with the recommendations of the Bushfire Threat Assessment.  

(8)  Energy Efficiency  

The following is to be provided to reduce the dwellings demand on energy and 
natural resources: 

• Ceiling/roof  to have installation,  
• Walls to have installation  
• Floor to have installation, 
• Hot water service is to be either a heat pump, gas or solar 
• All taps and other water supply fixtures are to be minimum of 3 star  

 
 
CONDITIONS THAT MUST BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK 

 
 
(9)    Sediment and Erosion Control 
 

Where construction or excavation activity requires the disturbance of the soil 
surface and existing vegetation, adequate measures for erosion and sediment 
control shall be provided. As a minimum control techniques are to be in accordance 
with ‘The Blue Book’ published by Landcom provisions on Erosion and Sediment 
Control, or a suitable effective alternative method.  

 
All required sedimentation control techniques are to be properly installed prior to the 
commencement of any site works and maintained in a functional and effective 
condition throughout the carrying out of the development.  

 
(10) Materials 
 
 The external cladding of the building shall not be constructed of reflective metal 

cladding. Zincalume or reflective white sheet metal cladding is not to be used 
without prior written approval from Council. The development shall also utilise 
natural colours, muted and earth tones for major areas of the building, such as walls 
and roof. Stronger colours shall be restricted to smaller features such as window 
frames, doors and decorative wood work.  

 
 
(11)    Site Facilities  
 

  (a) If the development involves building work or demolition work in a public area, 
the work site must be fully enclosed by a temporary security fence (or hording) 
before work commences. 

  (b)  A minimum width of 1.2m must be provided between the work site and the edge 
of the roadway so as to facilitate the safe movement of pedestrians. 

  (c) Any such hoarding or fence is to be removed when the work has been 
completed. 
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  (d) A garbage receptacle fitted with a tight fitting lid for the reception of all food 
scraps and papers from the work site must be provided prior to building work 
commencing and must be maintained and serviced for the duration of the work. 

  (e) Toilet facilities must be provided on the work site at the rate of one toilet for 
every 20 persons or part of 20 persons employed at the work site. 

  (f) Each toilet provided must: 
• be a standard flushing toilet, connected to a public sewer; or 
• if connection to a public sewer is not available, to an on-site effluent 

disposal system approved by the council; or 
• an approved temporary chemical closet. 

  (g) The provision of toilet facilities must be completed before any other work is 
commenced. 

  (h) A person having the benefit of this certificate who causes an excavation that 
extends below the level of the base of the footings of a building on an adjoining 
allotment of land must at their own expense and where necessary: 

•  protect and support the building from damage; and 
•  if necessary, underpin and support the building in accordance with the 

details prepared by a professional engineer. 
  (i) A person having the benefit of this certificate who causes the excavation must, 

at least 7 days before commencing this work, give notice of intention to do so to 
the owner of the adjoining allotment of land and provide particulars of the 
proposed work. 

  (j) Erosion and sediment controls must be provided in accordance with the details 
shown on the approved plans, prior to the disturbance of any soil on the work 
site. 

 
(12)    Damage to Public Infrastructure   
 
 The applicant shall bear the cost of all restoration works to Council property 

damaged during the course of this development.  The applicant shall submit in 
writing and/or photographic record, of any existing damage to Council property 
before commencement of work. 

 
Note: This documentation will be used to resolve any dispute over damage to 

infrastructure.  If no documentation is received prior to commencement of 
work it will be assumed that the infrastructure was undamaged and the 
applicant will be required to restore all damaged infrastructure at their 
expense. 

 
(13)    Site Waste Minimisation   
  
 Throughout the carrying out of building works the person acting with this consent 

shall  take reasonable steps to minimise waste from the carrying-out of the 
development in accordance with the following objections of Chapter 24 Waste 
Minimisation and Management of Council’s Development Control Plan.    

 • Optimise adaptive reuse opportunities of existing building/structures.  
 • Maximise reuse and recycling of materials. 
 • Minimise waste generation. 
 • Ensure appropriate storage and collection of waste. 
 • Minimise environmental impacts associated with waste management. 
 • Avoid illegal dumping. 
 • Promote improved project management.  
 
CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE COMPLETION OF WORKS 
OCCUPATION OF THE DWELLING 
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(14)    Final Inspection and Final Inspection Letter Requirement  
 

The building is not to be used or occupied until a final inspection of the building has 
been carried out by Council and a Final Inspection Letter has been issued by 
Council for completion of the development.  

 
(15)    Completion of Bushfire Prevention Measures 
 

Prior to the issue of any Final Inspection Letter all identified matters relating to 
bushfire prevention shall be addressed and implemented at the site in accordance 
with the requirements of this consent and the conditions related to bushfire 
management.  

 
(16)    On-site Sewage Management 
 
 The development will require On-Site Sewage Management System. Such a 

system requires approval from Council to install, construct or modify under s68 
Local Government Act. A current Approval to Operate will also be required before a 
Final Inspection Letter can be issued.  

 
Applications to install a system must be accompanied with a Wastewater 
Management Plan including Site and Soil Assessment by a suitably qualified 
person. 

 
 
(17)  Compliance with Local Government (Manufactured Home Estates, Caravan 

Parks, Camping Grounds and Moveable Dwellings) Regulation 2005 
 
Prior to occupation of the manufactured home a certificate from a practicing 
structural engineer encompassing the provisions of clause 143 of the Local 
Government (Manufactured Home Estates, Caravan Parks, Camping Grounds, and 
Moveable Dwellings) Regulation 2005 is to be submitted to Council accompanied 
by evidence to show that a compliance plate, complying with the provisions of 
clause 159 of the Local Government (Manufactured Home Estates, Caravan Parks, 
Camping Grounds, and Moveable Dwelling) Regulation 2005 has been attached to 
the manufactured home. 

 
(18)    Existing Buildings Prior to this Consent 
 

  Prior to the issue of a Final Inspection Letter the existing dwelling on the site is to be 
either demolished or made non-habitable.  

 
The demolition work required to remove or make the dwelling non habitable must 
be carried out in accordance with AS 2601-2001 the demolition of structures.   
 
Council would be satisfied that the building has been made non-habitable where the 
any kitchen, bathrooms and laundries are removed and/or rendered unusable to the 
satisfaction of Council’s Building Surveyor.  

 
(19)   Energy Efficiency  

Prior to the occupation of the dwelling and the issue of a Final Inspection Letter 
evidence is to be submitted to Council demonstrating that the energy efficiency 
provisions of this consent have been complied with.  
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(20)  Decommissioning of a redundant on-site sewage management system 

Where a redundant on-site sewage management system is located on the property 
that system is to be decommissioned in accordance with the NSW Health Advisory 
Note 3 and the following requirements:  

a. Any redundant All effluent and sludge is to be removed from the redundant 
septic tank by a licenced wastewater removalist, utilising approved tanker 
vehicles and licenced waste facilities; 

b. Tanks shall then be treated with slaked/agricultural lime to disinfect and 
neutralise the tank in accordance with WorkCover requirements 

c. Holes adequate for drainage purposes are to be provided to the bottom and 
sides of the tank 

d. The concrete lid and portion of the tank walls are to be broken to ground level 
or below ground level 

e. The tank is to be filled with solid, non-putrescible, clean fill, and levelled to 
surrounding  ground surface. If settling of the fill material occurs over time it 
may be necessary to add additional clean fill. 

f. The receipt for the pump-out and a completion of works for the 
decommissioning of the tank is to be provided to Council within 7 days of the 
completion of the works. 

 
Where a redundant on-site sewage management is required to be decommissioned 
in accordance with this condition all required works must be completed to the 
satisfaction of Council’s Environmental Health Officer prior to the issue of a Final 
Inspection Letter.  

 
CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES 

 
(20)    Stormwater Management 
 

All stormwater from the development including all hard standings and overflows 
from rainwater tanks is to be collected and disposed of by way of a suitable rubble 
drain with minimum dimensions of 1m wide by 1m deep the length determined by 
allowing 1m for every 100m2 of stormwater collection area. Any rubble drain must 
be a minimum of 6m clear of the proposed and adjoining buildings. 
 

(21)   Driveway crossover 

Where a new vehicle access to the site from Giant’s Creek Road is proposed or 
required that access is to be constructed in accordance with  the Vehicular 
Driveway Standards specified by Council’s Footpaths and Kerb and Guttering 
Policy F10/1, and Rural Property Access 0041/1 or as otherwise approved in writing 
by Council.  

An approval under Section 138 of the Roads Act 1993 should be obtained from 
Council prior to the carrying out of any works in the road reserve. A person carrying 
out work within that road reserve must be covered public liability insurance to the 
value of $20,000,000.  

Note:  It is recommended you contact Council’s Community Infrastructure Section 
on 6549 3767 to obtain Council’s requirements for the submission of a 
Section 138 Roads Act Approval Application. 

 
(22)   Restriction on the use of the former dwelling 
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Where the existing dwelling is retained on site and altered to be a non-habitable 
building, the building is not to be used or occupied for any residential purpose 
without prior written consent from Council. Any use of the building should be limited 
to a use which may be carried out in a non-habitable class 10a structure.  
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6.3 DA 342/2002 SECTION 4.55(2) MODIFICATION APPLICATION - WILDS 
GRAVEL QUARRY - 8440 NEW ENGLAND HIGHWAY, 
MUSWELLBROOK 

Attachments: A. DA 342/2002 S4.55(2) Modification Assessment Report  
B. DA 342/2002 S4.55(2) Modification Recommended Modified 

Conditions of Consent  
C. DA 342/2002 S4.55(2) Amended SEE submitted October 2018  
D. DA 342/2002 S4.55(2) Modification Additional Information 

Letter 10 December 2018  
E. DA 342/2002 S4.55(2) Traffic Impact Assessment  
F. DA 342/2002 Existing Notice of Determination and Conditions 

of Consent  
G. DA 96/2017 Concrete Batching Plant Notice of Determination  
H. DA 342/2002 S4.55(2) NSW RMS referral response  
I. DA 342/2002 S4.55(2) Modification NSW Environmental 

Protection Authority General Terms of Approval and referral 
response  

J. DA 342/2002 S4.55(2) Submission 1  
K. DA 342/2002 S4.55(2) Submission 2 (comprised of two emails 

from the same submitter)  
L. DA 342/2002 S4.55(2) Modification Applicant's Responses to 

submissions   
Responsible Officer: Sharon Pope - Assistant Director - Environment & Community 

Services  
Author: Hamish McTaggart - Co-Ordinator - Development  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Provide efficient and effective Development Application, Complying 
Development Certificate, Construction Certificate and Occupational 
Certificate assessment services.        

 

 

PURPOSE 
This report has been prepared to inform the Development Assessment Committee in determining a 
Section 4.55(2) Modification to DA 342/2002. This modification request has been assessed by Council 
Officers and is recommended for approval.  
This modification relates development consent for an extractive industry (quarry), to extend the 
timeframe of its operation, and to extend the timeframe of the operation of a concrete batching plant also 
approved at the site, under DA 96/2017, and to consolidate these operation into a single consent.   
Delegations issued to the General Manager and the Development Assessment Committee limit the 
determination of applications for or in any way related to Mines or extractive industries.  

The application was reported to the 27 August 2019 Council Meeting where Council resolved to defer the 
determination of the modification application and delegate its determination to the Development 
Assessment Committee. The relevant Draft Council Minute reads as follows: 
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The determination DA 342/2002 Section 4.55(2) Modification Application - Wilds Gravel Quarry - 
8440 New England Highway, Muswellbrook be delegated to the Development Assessment 
Committee.  

 

RECOMMENDATION: 
The Development Assessment Committee approve the Section 4.55(2) modification of DA 
342/2002, subject to the recommended amended conditions of consent set out in Attachment B. 
 

Moved: _____________________________ Seconded: _______________________________ 

DESCRIPTION OF THE PROPOSED DEVELOPMENT 
This section 4.55(2) modification has been lodged with Council to modify the development consent 
issued by Council for the operation of Wild’s Gravel Quarry. The operation of the quarry was approved 
by Council in 2004 (DA 342/2002). The current consent permits the operation of the quarry until 8 June 
2024, with a maximum extraction rate of 100,000 tonnes per annum. This application seeks approval to 
extend the operation of the quarry for an additional 20 years to 2044, however Council staff recommend 
that the extension be limited to 20 years (to 31 January 2040).   
The application also seeks to consolidate an approval issued by Council for the operation of a concrete 
batching plant on the same site under DA 96/2017 into a single consent.  
This proposed modification does not propose any significant change to the operation of either the 
extractive industry or concrete batching plant beyond extending the duration of both operations. The 
quarry extraction area and concrete batching plant location would remain unchanged along with the 
annual maximum production capacity of both operations. The quarry currently has an extraction limit of 
100,000 tonnes and the concrete batching plant a production limit of 30,000 tonnes.  
The aerial images below identify the land subject to this application in context with the wider locality and 
the locations of key infrastructure on the site.  

 
Image. 1 (Site Location Map, RPS SEE 15 October 2018: page 7) 
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Image. 2 (Subject Site and Extent of operations, RPS SEE, 15 October 2018: page 8) 

ASSESSMENT SUMMARY  
Council Officers have assessed the development application under the relevant provisions of Section 
4.55(2) and Section 4.15(1) of the Environmental Planning and Assessment Act 1979.  A copy of the 
Section Assessment Report prepared by Council Officers has been included as Attachment A. Based on 
the findings of this assessment report it is recommended that the proposed modification be approved, 
subject to conditions of consent included in Attachment B.  
Key considerations and findings of the Assessment Report include:  
 Council Officers are satisfied that the proposed development, as modified, would be substantially 

the same as the development previously approved by Council, and therefore can be considered as a 
Section 4.55(2) modification. 
 

 The quarry extraction area and concrete batching plant location would remain unchanged, as would 
the maximum annual production of both operations. In view of the scope of the proposed 
modifications, Council Officers are satisfied that the modification of the consent is unlikely to have a 
significant environmental impact that would substantiate a decision to refuse consent to the 
development.  
 

 The proposed modification was referred to the NSW Environmental Protection Authority (EPA) as a 
modification to an ‘integrated development’ application. The NSW EPA issued General Terms of 
Approval to the modification in correspondence dated 20 February 2019. These General Terms of 
Approval have been incorporated into recommended conditions of consent and their 
correspondence has been included as an attachment to this report.   
 

 The proposed development was referred to NSW Roads and Maritime Services (RMS) for comment 
in accordance with the provisions of the State Environmental Planning Policy (SEPP) (Mining 
Petroleum and Extractive Industries) 2007. Correspondence was received from the NSW RMS on 
the 22 February 2019. This correspondence raised no objection to the proposal and provided advice 
about the sites existing access which has been incorporated into a condition of consent at the 
recommendation of Council’s Community Infrastructure Department.  
 

 The proposed modification was referred to Council’s former Mining Liaison Office. Comments 
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provided by this Officer have informed the assessment of the application and the recommended 
modified conditions of consent.  

 The proposed development was referred to Council’s Community Infrastructure Department. 
Comments provided raised no objection to the proposed development, or the site’s access 
arrangements. The response provided included recommendations around providing additional safety 
measures relating to the internal vehicle access which have been incorporated into recommended 
conditions of consent.  
 

 Council received two (2) submissions relating to the proposed development. Matters raised by the 
submissions relate primarily to vehicle traffic and the operators compliance with the existing 
consent. The submissions are attached to this report for Council’s information and reviewed under 
the Submitter Concerns heading of the attached assessment report.  
 

 The proposed development complies with the relevant provisions of the Muswellbrook Local 
Environmental Plan (LEP) 2009 and the Muswellbrook Development Control Plan (DCP). 
 

 The proposed development has been considered against the provisions of the relevant SEPPs, including 
the State Environmental Planning Policy (Mining Petroleum and Extractive Industries) 2007. The 
proposal is considered to be compatible with the requirements of these relevant environmental 
planning instruments and therefore may be approved by Council.  
 

 The proposed development is considered unlikely to result in any significant environmental impacts 
that would support a decision to refuse the proposed modification, while the proposed modification is 
considered to be compatible with the public interest as it would support local economic activity and 
provide employment opportunities associated with the continued operation of the approved 
extractive industry and concrete batching plant    

In view of the relevant considerations of Section 4.55(2) and Section 4.15(1) of the Environmental 
Planning and Assessment Act 1979, it is recommended that the Development Assessment Committee 
grant development consent to this section 4.55 modification subject to the recommended conditions of 
consent which have been updated in line with the recommendations of the NSW EPA, NSW RMS, 
Council’s Mining Liaison Officer and Council’s Community Infrastructure Department.   

MATTERS RELATED TO THE DAC 11 SEPTEMBER 2019 DEFERRAL OF DETERMINATION 

This development application was reported to the 11 September 2019 Development Assessment 
Committee for determination. The Meeting Minutes note that the following discussion to place regarding 
the recommended conditions of consent and that the following resolution was passed: 

Mr Wild provided the Committee with a brief overview of the proposed works to be undertaken at 
the Quarry. 

Discussion took place on this item and it was noted that Clauses 9, 22, 37 and 38 and the Bond 
Condition needed to be reviewed by staff and a condition regarding a Closure Plan also needs to 
be included. 

RECOMMENDED on the motion of Crs Rush and Scholes that:  

Determination of this matter be deferred to the next meeting of the Development Assessment 
Committee to provide time for the Committee and staff to review the proposed Conditions. 

In line with the discussion points above Council Officers have sort to review the referenced 
recommended conditions of consent against applications extractive industry applications recently 
determined by Council and the relevant planning assessment criteria for the determination of this 
application to ensure that the recommended conditions align with best practice, Council’s standard 
requirements and respond to the relevant Section 4.15 assessment provisions. 
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Council Officers have reviewed the conditions of consent and discussion points referenced in the 
meeting minutes under the following sub-headings. Comments have been included under these 
headings in relation to the reasoning that has informed the recommended conditions of consent and 
outlining any changes to the recommended conditions previously put forward to Council.  

Condition 9  

(9) All management plans required by this approval are to be submitted to and approved by Council. 
Management plans are to be reviewed and provided to Council for approval every 3 years from the 
date of the previous management plan approval.   

This condition requires the applicant to review all management plans required for the operation of the 
development on a 3 year period. The Committee raised concerns as to whether recommended condition 
1 which endorsed the rehabilitation management plan for the site would conflict with this condition and it 
would restrict the continued revision of the remediation plan to ensure it exists as a living document. 
Recommended condition 1 identifies plans and documentation which the approved development must be 
carried out generally in accordance with except as otherwise provided for by the terms of the 
development consent. 

To ensure that the objective of this condition is achieved and that management plans (including the 
rehabilitation management plan) are subject to review and update with the progressive operation of the 
development an additional recommended condition has been proposed to outline the requirements for 
the regular upkeep and update of the rehabilitation management plan. This additional recommended 
condition is outlined under the closure Plan and Rehabilitation sub-heading.  

Condition 22 
(22) No more than 10 hectares of land shall be disturbed at any time in the quarry area and in the 

working area / base of the extraction site. 

This recommended condition of consent has been put forward on advice from Council’s Mining Liaison 
Officer. Under Council’s previous Notice of Determination for the determination of this development 
application Council restricted the total disturbance area to 2ha. Council’s Mining Liaison Officer provided 
advice indicating that the 2ha disturbance limit was overly restrictive and did not support the functional 
operation of the quarry. A 10ha disturbance area was put forward as a reasonable restriction on the total 
disturbance area and which would require the operator to carryout progressive rehabilitation of disturbed 
areas to ensure that the operation does not exceed the total disturbance area.  

To ensure that the requirement for progressive rehabilitation of the site is made clear an additional 
condition has been recommended. This recommended condition has been informed by a review of 
conditions on other extractive industries and mining developments and is included as condition No29 in 
the recommended conditions of consent.   

(#)  The applicant must rehabilitate the site progressively, that is, as soon as reasonably practicable 
following disturbance. All reasonable and feasible measures must be taken to minimise the total 
area exposed for dust generation at any time. Interim stabilisation measures must be implemented 
where reasonable and reasonable to control dust emissions in disturbed areas that are not active 
and which are not ready for final rehabilitation.   

Condition 37  
(37) The applicant shall arrange for a minimum 5m wide two coat bitumen seal of the access way from 

the existing office to the concrete batching plant.  
 
This condition has been informed by Council’s determination of DA 96/2017 for the installation of the 
concrete batching plant at the site. This consent required the upgrade of the access as outlined by the 
recommended condition. The condition is yet to be complied with. The works required by the condition 
remain relevant to the determination of this application to ensure the safety of vehicle movements 
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between the site office and the concrete batching plant. The quarry owner has advised Council Officers 
that it is his intention to carry out these required works following the determination of this application. 
Where this requirement is imposed on this development consent and the works are no duly completed 
Council Officers would consider taking regulatory action to ensure the works are completed in 
accordance with the consent requirements.   

Condition 38  
 
(38) Unless otherwise approved by the Environmental Protection Authorities Environmental Protection 

License noise  generated by Concrete Batch Plant Operations must not exceed the limits outlined 
in the Global Acoustics Noise Impact Assessment Report, dated 20th December 2016 being: 

 Day Laeq (15 minute) 

R1 to R7 43 

R8 36 

The drafting of this condition of consent has been informed by the Environmental Protection Licensing 
provisions of the Protection of the Environment Operations (POEO) Act 1997. Under the provisions of 
POEO Act 1997 an Environmental Protection License is required for the carrying out of certain 
‘scheduled activities’ under the provisions of that Act. 

Schedule 1 of the POEO Act 1997 identifies ‘extractive activities’ and ‘concrete works’ with production 
capacities of more than 30,000 tonnes per annum as ‘scheduled activities’. The quarry subject to this 
modification application has a production capacity greater than 30,000 tonnes per annum threshold for 
scheduled activities while the concrete batching plant would not exceed the ‘scheduled activity’ 
threshold.  

The Environmental Protection Authority is the relevant public authority for issuing and managing of 
Environmental Protection Licenses under the POEO Act 1997 for the carrying out of scheduled activities. 
The NSW Environmental Protection Authority have issued General Terms of Approval for the 
development and indicated that they are able to license the operation under the POEO Act 1997. The 
License issued by the NSW Environmental Protection Authority would control environmental pollution 
(including noise emissions) related to the ‘scheduled activity’. As the concrete batching plant is not a 
scheduled activity condition 38 has been recommended to ensure that the operation of this plant remains 
limited in accordance with the requirements imposed by Council at the time it was approved under DA 
96/2017, unless varied by the NSW Environmental Protection Authority.  

Bond Condition  

Conditions related to the establishment of the bond amount have been subject to further consideration 
under the heading of this Report that relates to the deferral matters related to the Development 
Assessment Committee’s 23 September 2019 Meeting.  

Closure Plan and Rehabilitation    

A rehabilitation management plan was submitted by the application with this application to modify the 
development consent.  

At its 11 September 2019 Meeting of the Development Assessment Committee it was noted that the 
rehabilitation management plan should be a living document that is updated with the progressive 
rehabilitation of the site and developments in industry best practice. To ensure the rehabilitation 
management plan is regularly updated and prepared to achieve best practice rehabilitation outcomes the 
following additional condition has been recommended as new condition No. 10 in the recommended 
consent: 

(#) The person acting with this consent shall ensure that the development is carried out in 



DEVELOPMENT ASSESSMENT COMMITTEE AGENDA 8 OCTOBER 2019 

Page 65 

accordance with the Rehabilitation Management Plan referenced in condition 1 and that this 
document is regularly updated in accordance with the following criteria  

(a) The rehabilitation management strategy is to be reviewed every 3 years from the date of 
the previous management plan approval and provided to Council for approval. The 
Rehabilitation Management Plan must:  

i) Be prepared by a suitably qualified and experienced person;  

ii) Build upon the site rehabilitation and land use outcomes expressed in the 
Rehabilitation Management Plan approved at the time of any revision; 

iii) Identify the future land use or uses for the site and a reference site for each such 
use; 

iv) Describe the measures to be implemented to ensure that the land is rehabilitated to 
the standard required to support its future use; 

v) Include a staging plan for the progressive rehabilitation of the site;    

vi) Include a weed management strategy to control the spread of weeds within the site, 
and particularly in relation to rehabilitated areas; and  

vii) Include a closure plan outlining the removal of any non-essential infrastructure.   

The terms of this condition have been partly informed by a condition of consent the Development 
Assessment Committee imposed in its determination of the modification of another quarry in the Local 
Government Area.  

MATTERS RELATED TO THE DAC 23 SEPTEMBER 2019 DEFERRAL OF DETERMINATION 

The proposed development was re-reported to the Development Assessment Committee on the 23 
September 2019 Development Assessment Committee where the following resolution was passed in 
relation to the application:  

 The matter be considered at the next scheduled Development Assessment Committee. 

Deferral was to allow further consideration of the condition related to the monetary value of the bond for 
rehabilitation of the site.  

The bond amount previously recommended by Council has been informed by the recommendation of 
Council’s former Mining Liaison Officer and is a 50% increase to the bond amount required by the 
developments existing consent. The recommended bond amount was re-adjusted when the matter was 
re-reported to the 11 September 2019 Development Assessment Committee Meeting to link the bond 
amount to CPI increases to be indexed every 5 years.  

In line with the Development Assessment Committee’s recent deferral the considerations and the 
recommendation of Council Officers is summarised below:  

 The bond amount for the operation of the quarry is currently set at $50,000 under the provisions 
of DA 342/2002. This development application was determined in 2004 and modified in 2007 and 
2016, Council did not alter the bond amount for the quarry operation with its determination of 
either modification application.  

 Through the assessment of this development application Council’s Mining Liaison Officer has 
recommended that the bond amount be adjusted to $75,000. In a review of this recommendation 
following the 11 September 2019 Development Assessment Committee Meeting it was 
recommended that this bond amount be adjusted on a 5 yearly basis to reflect CPI inflation.  
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• Following the 23 September 2019 deferral Council Officers have looked to establishing a 
bond calculation tool to establish an appropriate bond amount. A significant increase in 
the bond may affect the short term feasibility of the quarry.   

• Council’s Sustainability Team Leader undertook a review of the estimated rehabilitation 
cost for the development based on the Department of Planning and Environment’s 
Rehabilitation Cost Estimate Tool. This review was informed by the rehabilitation 
information included in the Rehabilitation Management Plan. This review identified that 
the anticipated cost of rehabilitation work associated with the development would be 
$158,709. The Rehabilitation Cost Estimation Tool calculations that informed this 
estimation have been included as an attachment to this report. This number has been 
rounded up to a recommended bond amount of $160,000 for the establishment of a bond 
that would cover the cost of rehabilitation works in full. The area input that informed the 
bond recommendation has been based on the total approved area for the quarry and 
does not account for how much of the site is currently disturbed or rehabilitated.  

• The quarry operation has been approved so to allow the works to be carried out over 4 
Stages. Based on a review of aerial photos of the site the quarry is only currently 
operating in Stages 1 – 2 while the Rehabilitation Management Plan submitted to Council 
indicates that the current disturbance area of the quarry is 3.8 hectares. Based on the 
staging plan and its current disturbance footprint, a bond of $80,000 would be adequate 
for the rehabilitation of the scope of the quarries current operations. 

 To ensure that any bond amount is adequate to account for the carrying out of the required 
rehabilitation work, and to encourage the early and progressive rehabilitation of the site, an 
updated bond condition has been put forward along with an additional bond condition. These 
conditions link the bond amount to the progressive expansion of the quarries disturbance 
footprint, successful completion of rehabilitation works, findings of Rehabilitation Management 
Plans and the effect of inflation. Notes included with the updated condition (4) specify Council’s 
expectation for the current development bond. The recommended updated and new condition 
has been included below.      

(3) The Applicant shall lodge a bond or bank guarantee with Council in assurance that all conditions 
are fully complied with and the requirements of the rehabilitation management plan complied with 
in full at the conclusion of the premises operation.  
 
 In the event that conditions are not adhered to, operations will cease on notification by Council 
and not recommence until such conditions have been complied with.  
 
The value of the bond or bank guarantee shall be determined by: 
 
a) Calculating the cost of rehabilitating all disturbed areas of the site, taking into account the 

likely disturbance area of the operating stages of the quarry and all likely disturbance areas 
over the next 3 years of operation.  

b) The information contained in the most up to date Rehabilitation Management Strategy and 
any cost estimation for the rehabilitation of disturbed areas prepared by a suitably qualified 
person or quantity surveyor, submitted to and approved by Council.  

c) The assessment of the quarry disturbance area against the Department of Planning and 
Environment’s Rehabilitation Cost Estimate Tool, and any other informed mechanism for the 
estimation of rehabilitation work that may exist at the bond is reviewed.  

d) Any formerly disturbed land successfully rehabilitated in accordance with the Rehabilitation 
Management Plan to the satisfaction of Council.  

e) The effect of inflation and any Consumer Price Index increases. 
 
Note1:  Based on Council’s review of the current Rehabilitation Management Plan and 

information submitted with the Section 4.55 Modification application Council has 
calculated that the bond or bank guarantee payable for the operation of the 
development from the 3 year period following the determination of this application to be 
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$80,000.   
Note2:  Following the determination of the 2018 section 4.55 modification the updated bond or 

bank guarantee required in accordance with this is to be paid to Council by the 
conclusion of the 2019/2020 financial year.  

 
The following condition has also been recommended as a new condition related to the 
establishment of a bond or bank guarantee.  

(#) Within 3 months of the submission of any updated Rehabilitation Management Plan to Council 
in accordance with the requirements of this consent, the person acting with this consent must 
revise the sum of the rehabilitation bond or bank guarantee to the satisfaction of Council. The 
revised bond amount should account for information contained within the matters referenced 
by Condition 3 of this Notice of Determination and the current Rehabilitation Management 
Plan.  

COMMUNITY CONSULTATION  
The modification was publically notified and advertised on two occasions. The modification was originally 
notified from the 5 March 2018 to the 28 March 2018. No submissions were received by Council in 
relation to the application through this notification period.  
Following the receipt of additional information, the proposed development was re-notified to 
neighbouring property owners between the 28 November 2018 and the 13 December 2018. Two (2) 
submissions were received by Council following this notification period. Both submissions were received 
outside the notification period as advertised, but were accepted by Council Officers and have been 
considered in the assessment of the proposed modification.  
At the request of an interested adjoining land-owner, this notification period was extended until the 8 
January 2019. Council received one submission through this notification period and a second 
submission following the conclusion of the notification period from individuals raising concerns for the 
Development Assessment Committee to consider in its assessment of the application.  
Matters raised by the submissions relate to vehicle traffic, consent compliance and the management of 
environmental impacts.  
The submissions received have been included in full as attachments to this Report and the issues raised 
in relation to the proposed development have been reviewed and commented on in the assessment 
report attached.   

OPTIONS  
Council may:  
A)  Grant development consent to the proposed modification subject to the recommended amended 

conditions of consent,  
B)  Grant development consent to the proposed modification unconditionally or subject to amended 

conditions of consent recommended by Council, or 
C)  Refuse development consent to the proposed modification and nominate reasons for refusal. 

LEGAL IMPLICATIONS  
Where the applicant is dissatisfied with the determination of the development application they have an 
opportunity under the provisions of the Environmental Planning and Assessment Act 1979 to appeal that 
determination at the Land and Environment Court.   

CONCLUSION 
This section 4.55(2) modification has been reported to the Development Assessment Committee for 
determination as it relates to an extractive industry and its determination is outside the delegations of the 
General Manager.  
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Council Officers have completed an assessment of the modification application against the relevant 
provisions of Section 4.55(2) and 4.15(1) of the Environmental Planning and Assessment Act 1979, and 
the findings of this assessment have been included in detail in the Assessment Report included as 
Attachment A. This report recommends that the Development Assessment Committee determine the 
development application by granting it approval subject to the recommended conditions of consent 
outlined in Attachment B.   
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SECTION 4.55 (2) ASSESSMENT REPORT 
 
 
ADDRESS: LOT: 30 DP: 815308 

8440 New England Highway MUSWELLBROOK 
  
APPLICATION No: 342/2002 
  
PROPOSAL: S96(2) Modification - Consolidate Two Consent Documents into One 

with Modified Conditions Where Applicable 
  
OWNER: Wild Group Pty Limited 
  
APPLICANT: RPS Group 

Unit 2a 45 Fitzroy Street 
CARRINGTON  NSW  2294 
 

  
AUTHOR: Mr H McTaggart  
  
DATE LODGED: 28/02/2018 
  
AMENDED: 10 December 2018  
  
DATE OF REPORT: 21 August 2019 
 
  
 
  
 
 
 
 SUMMARY 
 
 
SUBMISSIONS:  Two (2)  
 
RECOMMENDATION: Approval subject to conditions 
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1.0 BACKGROUND 
This Section 4.55(2) request has been lodged with Council to modify the development 
consent issued by Council for the operation of a quarry at Lot 30 DP 815308, approved by 
Council on 8 June 2004 under DA 342/2002, and modified by Section 96 applications 
approved in 2007 and 2016.  
 
As part of the modification of this consent, the applicant is also seeking to obtain approval for 
the continued operation of a concrete batching plant at the site. The operation of this 
batching plant was approved by Council on 15 November 2017 under DA 96/2017. The 
applicant is seeking to have the concrete batching plant and quarry approvals consolidated 
into a single development consent for the operation of the site.  
 
This assessment report considers the proposed development against the relevant 
assessment criteria of Section 4.55(2) of the Environmental Planning and Assessment Act 
1979.  
 
2.0 SITE AND LOCALITY DESCRIPTION  
 
The land subject to this Section 4.55(2) modification is identified as Lot 30 DP 815308, and 
is known as 8440 New England Highway, Muswellbrook.  
 
The land is located approximately 9km south east of the Muswellbrook township, with direct 
frontage to the New England Highway, a classified State Road. The site is situated in the 
vicinity of Liddell and Bayswater power stations, the Mount Arthur North mine site and the 
now closed Drayton mine. 
 
The subject land is zoned E3 Environmental Management under the Muswellbrook Local 
Environmental Plan (LEP) 2009, and adjoins land zoned E3 Environmental Management to 
the north, land zoned RU1 Primary Production to the east and west, and land zoned SP2 
Power Station to the south.     
  
The site is currently operating as a gravel quarry and concrete batching plant. 
 
Existing approvals permit the operation of the site as follows:  
 
DA 342/2002 

 
- Approved the operation of a gravel quarry with a maximum production capacity of 

100,000 tonnes of material per annum for a 20 year period from the 8 June 2004. This 
consent also permitted an equipment and plant hire service at the site.  
 
 

Section 96 Modifications of this application: 
 
6 December 2007: Increased the quarry’s approved extraction rate from 50,000 
tonnes per annum to 100,000 tonnes per annum, increase the number of permitted 
annual blasts from 4 to 8, and reduced the quarry’s bond amount to $50,000.  
 
7 January 2017: Permitted a boundary adjustment to rectify a historic encroachment 
of the quarry operation on adjoining land. The modification did not alter any additional 
conditions of consent. The Subdivision Certificate for the approved boundary 
adjustment has been lodged with Council.    
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DA 96/2017 
 

- Approved operation of a mobile concrete batching plant at the site with a maximum 
production capacity of 30,000 tonnes per annum for a maximum period of 3 years 
from the date of consent, being 15 November 2017.  
 
The operation of the site permitted by this consent is set to conclude by 15 
November 2020.  

 
 
 
3.0 DESCRIPTION OF PROPOSAL  
 
This section 4.55(2) application seeks Council approval for the modification of DA 342/2002 
to extend the lifetime of the approved operation of the quarry and concrete batching plant at 
the site.  
 
The application also seeks approval to the continued operation of both activities for an 
additional 20 years, to January 2044. The development application does not propose any 
significant alterations to the operation of the site beyond the extension of the operational 
lifetime of the quarry and concrete batching plant. 
 
Under the proposal the disturbance footprint of both activities would remain unchanged 
along with the intensity of the site’s operation.  
 
The maximum production capacity for the quarry would remain at 100,000 tonne per annum 
and the concrete batching plant 30,000 tonne per annum.  
 
A detailed description of the current and proposed operating parameters of the quarry have 
been included in Section 3 of the Statement of Environmental Effects submitted to Council in 
relation to the development.   
 
 
4.0 REFERRALS 
 
External Referrals  
 
NSW Roads and Maritime Services  
 
Under the provisions of the State Environmental Planning Policy (SEPP) (Mining Petroleum 
Production and Extractive Industries) 2007 this application requires referral to the NSW 
Roads and Maritime Services (RMS) for comment.  
 
The proposed development was referred to the NSW RMS on the 10 December 2018. A 
request for further information was received from the RMS in an email dated 16 January 
2018. The applicant provided additional information in response to this request and the RMS 
provided comments in correspondence dated 22 February 2019. This correspondence 
raised no objection to the proposed development and provided advice about the existing site 
access.  
 
On the recommendation of Council’s Community Infrastructure Department, the advisory 
comments provided by NSW RMS in relation to the site’s access have been included in the 
recommended conditions of consent.  
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NSW Environmental Protection Authority  
 
The development relates to an activity which requires an Environmental Protection License 
under the Protection of the Environment Operations Act 1993, and is ‘integrated 
development’ under Section 4.46 of the Environmental Planning and Assessment (EP&A) 
Act 1979.  This requires referral to and the issue of General Terms of Approval from the 
NSW Environmental Protection Authority (EPA).  
 
The NSW EPA provided General Terms of Approval for the development on 20 February 
2019. In accordance with the requirements of the EP&A Act 1979, Council would need to 
condition any approval to line with the General Terms of Approval specified by the EPA.   
  
Internal Referrals  
 
Community Infrastructure  
The proposed development was referred to Council’s Community Infrastructure Department 
to consider and provide comment on matters related to the impact of the development on 
Council infrastructure.  
 
Council’s Community Infrastructure Chief Engineer and Assistant Director raised no 
objection to the proposed development and made the following comments:  
 

Background 
Wild quarry is seeking to include a concrete plant.  They additional advise 20 trips per day; this assumes 
each order is for a full truck load of concrete.  The traffic generated may be more than that. Cumulative 
truck loads will be less than 96 per day 
Access 

• Access is from the New England Highway and therefore will require compliance with conditions 
set by the RMS.  Current condition of the RMS is no right turn for heavy vehicles (vehicle over 
5 ton Gross weight) out of the site.  This should remain.   

• The main access to the quarry and access way to the batching plant is proposed to be two coat 
bitumen sealed. 

• A holding line should be marked from the right of way to the crest of batching plant entry where 
they use as two way road for light vehicle. 

Parking 
As the site will not be open the general public there is no need for car parking to be provided in 
conjunction with the operation of the batching plant 
Drainage 
No comments as previously requested conditions already addressed.  
Flood Risk. 
Nil 
Draft Conditions 

• RMS condition re Access to New England Highway. 
 
These comments have informed recommended updated conditions of consent related to 
vehicle access to the site.  
 
The recommended conditions include reference the Traffic Impact Assessment, the inclusion 
of RMS requirements, inclusion of access requirements from DA 96/2017, and an additional 
condition requiring the preparation of a plan for line-marking the internal access way.    
 
Mining Liaison Officer 
During their employment with Council, Council’s Mining Liaison Officer was involved in the 
assessment of the application and reviewed the documentation submitted with the 
application.  
 
Council’s Mining Liaison Officer recommended a number of updated conditions be imposed 
on any Notice of Determination to ensure that the development is carried out in accordance 
with current industry best practice.     
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A summary of the modifications to the consent conditions that have been proposed, based 
on the comments put forward by Council’s Mining Liaison Officer are:   
 

• The maximum period of consent be limited to January 2040.  
• Changes to conditions to reference the documents and information approved as part of 

this modification.  
• Changes to conditions to reference plans of management and related documents to 

account for batching plant operation.   
• Increase of the bond amount from $50,000 to $75,000. Additional bond amount to be 

paid prior to March 2020.   
• Inclusion of a new condition requiring the preparation of a pollution incident response 

plan in relation to the operation of the site (see condition 7 in the recommended 
conditions of consent).  

• Update annual reporting requirements to include information relating to concrete 
batching plant production.  

• Deletion of condition related to 6 monthly compliance reports. This condition was 
additional to annual reporting requirements. 

• Deletion of the condition requiring a CCC. Requirement is understood to be obsolete. 
• Deletion of condition requiring annual report to Department of Mineral Resources as 

a mineral license is not required for the operation of the premises. 
• Inclusion of a requirement for a review of the site’s management plans to be 

completed every 3 years. 
• Recommended application of CPI to annual Section  7.11 payments commencing 

March 2020. 
• Inclusion of a condition requiring installation of road signage within the site to ensure 

large vehicles are aware that right turns from the site onto the New England Highway 
are prohibited.  

• Deletion of condition requiring the submission of an erosion plan. This plan has been 
provided with this application. 

• Deletion of a condition requiring the installation of screening prior to commencement. 
Screening at the site is currently in place.  

• Alteration to the condition restricting the total area of the site that can be disturbed at 
any single point in time. Previously restricted to a maximum disturbance area of 2ha. 
Council’s Mining Liaison Officer recommended that the disturbance area condition be 
modified to restrict disturbance area to 10ha.   

• Removal of condition related to rehabilitation of the site adjacent to the plant hire site 
as work has been completed.  

• Removal of condition related to the installation of a bund wall prior to 
commencement, in accordance with landscape plan, as work has been completed.  

• Deletion of condition related to the completion of flora and fauna survey 1 year from 
the date of consent. The required surveys have been completed.  

• Inclusion of new environmental condition related to the minimisation of dust from the 
site by the covering of loads (see condition No 27).   

• Update of conditions related to blasting to avoid duplication and ensure blasting is 
primarily managed under approved blast management plan. 
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• Deletion of DIPNR General Terms of Approval conditions. This government 
department no longer exists and the functions of the legislation it formerly 
administered is now administered by the Natural Resources Access Regulator under 
the Water Management Act 2000. This application is not identified as integrated 
development for the purpose of the Water Management Act 2000 and thereby an 
application that required referral to and approval from the Natural Resource Access 
Regulator. If at any future stage the works carried out on site are altered to require a 
controlled activity permit, or water license under the Water Management Act 2000, 
the proponent will need to engage with the Natural Resource Access Regulator to 
obtain the appropriate approvals.  

• Remove NSW RMS requirements related to the construction of the Grasstree Ridge 
Right of Way New England Highway intersection. All required works have been 
completed.  

• Include updated conditions related to access to reflect the comments provided by the 
RMS in its letter dated 22 February 2019 and Council’s Community Infrastructure 
Department comments.       

• Update of EPA conditions to reflect the GTA’s issued by the EPA for the 
modification in correspondence dated 20 February 2019.  

• Include conditions related to the function of the concrete batching plant taken from 
DA 96/2017 consent. 

 
A number of general conditions recommended by Council’s Mining Liaison Officer, which 
did not propose specific operational requirements, were considered to have the potential 
to conflict with the NSW EPA’s Environmental Protection License or were covered 
elsewhere in the consent, and have not been included in the final draft of the 
recommended conditions of consent following its review by the Assessing Officer.  
 
Council’s Mining Liaison Officer identified a discrepancy in vehicle movements approved. 
The EIS identified that the maximum vehicle movements to the site would be 30 in and 
30 out, while the proposed modification indicates a maximum of 80 vehicle movements 
per day and an expected average of 40. A Traffic Impact Assessment was requested 
and submitted to Council which identified the total combined maximum daily vehicle 
movements for the operation of the quarry and batching plant at 80. This Traffic Impact 
Assessment was provided to NSW RMS and Council’s Community Infrastructure 
Department. No objection was raised to the volume of traffic proposed. Accordingly, the 
Assessing Officer is satisfied that the proposed development can be recommended for 
approval subject to the total vehicle movements set out in the Traffic Impact 
Assessment.  

 
5.0 SECTION 4.55 CONSIDERATIONS  
 
The application lodged with Council is a Section 4.55(2) modification application. When 
considering whether to grant consent to a Section 4.55(2) modification application a consent 
authority must take the following matters into consideration: 
 
4.55 (2)(a) whether it is satisfied that the development the consent as modified relates to is 

substantially the same development for which consent was originally granted.  
 

Planning comment:   
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Council Officers are satisfied that the modification before Council relates to an 
application that is substantially the same as the development for which consent was 
originally granted. In forming this position Council Officers have observed that: 
 
 This application seeks to extend the operational lifetime of two activities 

previous granted development consent for their operation at the site.  
 The proposed development does not seek any change to the footprint of the 

existing quarry and concrete batching plant and the operation of the site will 
remain generally consistent with the operation previously approved by 
Council.  

 Although not approved under the consent subject to this modification, the 
concrete batching plant operating at the site has been approved by Council, is 
operating on the land, and is permissible with consent on land operated for the 
purpose of an extractive industry by virtue of the co-location of industry 
provisions of the SEPP (Mining Petroleum and Extractive Industries) 2007.  

 
4.55(2)(b) Comments from any approval body, public authority or the Minister where any 

such authority is required to be notified of the development application and 
provide approval or concurrence in relation to that application.  

 
Planning Comment:  
The proposed development required approval from the NSW EPA under the 
integrated development provisions of the EP&A Act 1979 and concurrence from the 
NSW RMS under the provisions of the SEPP (Mining Petroleum and Extractive 
Industries) 2007. Neither approval body raised an objection to the proposed 
development and their requirements have been incorporated into recommended 
conditions of consent.   

 
4.55(2)(c) Whether it has notified the development application in accordance with any 

requirements of the Regulations or a DCP. 
 

Planning Comment: 
The proposed development was placed on public notification in accordance with the 
notification requirements of the Muswellbrook DCP. Two submissions were received. 

 
4.55(2)(d) Matters raised by any submissions received through the notification of the 

development application.  
 

Planning Comment: 
Council received two submissions in relation to the proposed development. Matters 
raised by these submissions have been considered through the assessment of this 
application and have been summarised and commented on under the submitter 
concerns heading of this report.  

 
4.55(3) General development assessment requirements referred to in Section 4.15 of the 

Environmental Planning and Assessment Act 1979 so far as they are relevant to the 
proposed modification.  

 
 Planning Comment: 

Section 4.15 of the Environmental Planning and Assessment Act 1979 prescribes 
matters for consideration when determining a development application. Council 
Officers have completed an assessment of relevant Section 4.15 matters as they 
relate to the aspects of the development proposed to be modified under this 
application. 
 

6.0 ASSESSMENT 
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This Section of the assessment reviews the proposed modification against the relevant 
development assessment matters prescribed by Section 4.15 of the Environmental Planning 
and Assessment Act 1979.  
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S 4.15(1)(a)(i) The provisions of any environmental planning instruments  
  
The Muswellbrook Local Environmental Plan 2009  
 
Permissibility   
The subject land is zoned E3 Environmental Management under Muswellbrook LEP 2009. 
 
The land use classifications most relevant to the operation of the site are considered to be 
an extractive industry (quarry) and general industry (concrete batching plant).  
 
The Muswellbrook LEP 2009 land use table relevant to the E3 Environmental Management 
zone prohibits development for the purpose of extractive industries and general industries. 
The proposed development is permissible development by virtue of the provisions of the 
SEPP (Mining, Petroleum Production and Extractive Industries) 2007 and the Existing Use 
provisions of the Environmental Planning and Assessment Regulation 2000 (the Regulation).  
 
As the use of the site as an extractive industry commenced prior to the coming into force of 
the Muswellbrook LEP 2009, the use of the site is an ‘existing use’ within the meaning given 
to that term by the Regulations, and in accordance with the provisions of the Regulations an 
existing use may be altered, expanded or intensified with development consent. The 
establishment of the concrete batching plant (a general industry) is also permissible, but 
through the provisions of the SEPP (Mining, Petroleum Production and Extractive Industries) 
2007. This SEPP allows for the ‘co-location of industry’ which permits industrial type land 
uses with consent on any land on which an extractive industry is being carried out with 
development consent.  
 
General Muswellbrook LEP 2009  
 
The following table considers the proposed development against the provisions of the 
proposed development relevant to the assessment of the proposed development.   
 
Table 1 – Muswellbrook LEP 2009 provisions  
MUSWELLBROOK 
LEP 2009 CLAUSE 
PROVISIONS  

PLANNING CONSIDERATION COMPATIBLE 
WITH  

Part 2 Permitted or Prohibited Development 
2.3 Zone Objectives clause 2.3 (2) of the Muswellbrook LEP 2012 requires 

the following:  
The consent authority must have regard to the 
objectives for development in a zone when 
determining a development application in respect of 
land within the zone. 
 
The zone objectives for the E3 Environmental 
Management land use zone are as follows:  
 
• To protect, manage and restore areas with special ecological, 

scientific, cultural or aesthetic values. 
• To provide for a limited range of development that does not have an 

adverse effect on those values. 
• To maintain, or improve in the long term, the ecological values of 

existing remnant vegetation of significance including wooded hilltops, 
river valley systems, major scenic corridors and other local features 
of scenic attraction. 

• To limit development that is visually intrusive and ensure 
compatibility with the existing landscape character. 

• To allow agricultural activities that will not have an adverse impact 

No.  This is an 
existing use 
permitted SEPP 
(Mining, 
Petroleum 
Production and 
Extractive 
Industries) 2007 
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on the environmental and scenic quality of the existing landscape. 
• To promote ecologically sustainable development. 
• To ensure that development in this zone on land that adjoins land in 

the land zoned E1 National Parks and Nature Reserves is compatible 
with the objectives for that zone. 

 
Planning Comment: The proposed development 
involves the continued operation of an established 
extractive industry and associated concrete batching 
plant. The proposed development would not expand 
the disturbance footprint of either land use or 
significantly alter the parameters of the current on-site 
operation. Furthermore, the proposed modification 
would allow for Council to review existing 
environmental conditions on the development consent 
and update these requirements to ensure improved 
environmental outcomes where required. 
 

Part 4 Principle Development Standards  Additional local provisions 
4.3 Height of 
Buildings  

The maximum building height for the land is 12m.  
 
The proposed development does not involve the 
construction of any new buildings and that the existing 
buildings on the site have previously been approved 
by Council and do not contravene the 12m maximum 
building height relevant to the site.    
 

Yes 

4.4 Floor Space 
Ratio 

The land subject to this development application is not 
affected by any maximum floor space ratio. 
Accordingly further consideration of the provisions of 
this clause are not required.   
 

NA 

Part 7 Additional Local Provisions  
7.1 Terrestrial 
Biodiversity  

The land subject to this development application is 
identified as ‘biodiversity’ by the ‘terrestrial biodiversity 
map’.  
 
When determining applications involving ‘biodiversity’ 
land Council is required to consider the following 
Clause objectives: 

(a)  protecting the biological diversity of native fauna and flora, 
and 

(b)  protecting ecological processes necessary for their continued 
existence, and 

(c)  encouraging the recovery of threatened species, 
communities and populations and their habitats. 

 And, additional provisions: 
(a)  the development is designed and will be located and 

managed to avoid any potential adverse environmental 
impact, or 

(b)  if a potential adverse environmental impact cannot be 
avoided, the development: 

(i)  is designed and located so as to have minimum adverse 
impact, and 

(ii)  incorporates effective measures to remedy or mitigate any 
adverse impact caused. 

 
The proposed development involves the continuation 
of quarrying and associated operations on previously 
disturbed land, and this use of the land has been 

YES  
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previously approved by Council following an 
assessment of the environmental impacts of this 
development and use of the site.  
 
The development conditions of consent related to the 
management of environmental impacts associated 
with the operation are to be updated to ensure that 
activities carried out at the site are carried out in 
accordance with best practice requirements.   

7.6 Earthworks Clause 7.6(3) provides a number of matters which a 
consent authority is required to consider prior to 
granting development consent to development 
involving earthworks. Each of the relevant matters 
have been listed and commented on below.   
 
(3)  Before granting development consent for earthworks (or for 
development involving ancillary earthworks), the consent authority 
must consider the following matters: 

(a)  the likely disruption of, or any detrimental effect on, 
drainage patterns and soil stability in the locality of the 
development, 

(b)  the effect of the development on the likely future use or 
redevelopment of the land, 

(c)  the quality of the fill or the soil to be excavated, or both, 
 (d)  the effect of the development on the existing and likely 

amenity of adjoining properties, 
 (e)  the source of any fill material and the destination of any 

excavated material, 
 (f)  the likelihood of disturbing relics, 
(g)  the proximity to, and potential for adverse impacts on, 

any waterway, drinking water catchment or 
environmentally sensitive area, 

 
The proposed development would involve the carrying 
out of earthworks in accordance with Council, NSW 
EPA requirements, and the current stormwater and 
erosion sediment control management plan 
requirements. Where these works are carried out in 
accordance with these requirements it is considered 
that they would be in accordance with the Clause 
requirements.   

Yes 

 
State Environmental Planning Policy No 33 Hazardous and Offensive Development: 
The potentially hazardous and offensive nature of the proposed development and the 
dangerous goods to be stored and/or used on-site were considered as part of the EIS 
submitted with the original DA 342/2002. This investigation found that the proposed 
development was not likely to present any significant hazard risk beyond the site’s 
boundaries and that the operation would not be particularly offensive where carried out in 
accordance with EPA requirements.  
 
This development application does not seek approval for the change to site operations by 
increasing its intensity or disturbance footprint. Accordingly the factors which inform the 
classification of the development as a hazardous or offensive development will not be 
subject to significant change as part of this modification.  Accordingly, Council Officers are 
satisfied that the proposed development is unlikely to comprise a hazardous or offensive 
development where it is carried out in accordance with existing requirements.   
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State Environmental Planning Policy No 44 Koala Habitat Protection: 
 
This SEPP aims to encourage the protection of areas of natural vegetation that provide 
habitat for koalas and applies to development applications in the Muswellbrook LGA with 
involve land with an area greater than 1ha.   
 
The potential for koala habitats to exist at the site was considered as part of the EIS 
submitted with DA 342/2002. This investigation found that the subject site ‘does not 
constitute a core koala habitat as defined under SEPP 44.’  
 
Since the granting of development consent under DA 342/2002 the site has been subject to 
disturbance associated with the carrying out of quarry operations on the land. It is unlikely 
that there has been any significant change to the distribution of flora and fauna on the site 
following this investigation and during this period of disturbance which would cause for the 
site to be classified as a core koala habitat under the provisions of this SEPP.  
 
Accordingly, Council Officers are satisfied that the development may proceed without the 
need for further investigations into koala populations or the preparation of a plan of 
management in accordance with the SEPP.   
 
State Environmental Planning Policy No. 55 – Remediation of Land: 
 
Under Clause 7 of this SEPP a consent authority must not consent to the carrying out of any 
development on land unless: 
 

(a) It has considered whether the land is contaminated, and 
(b) If the land is contaminated, it is satisfied that the land is suitable in its 

contaminated state (or will be suitable, after remediation) for the purpose for 
which the development is proposed to be carried out, and 

(c) If the land requires remediation to be made suitable for the purpose for which 
the development is proposed to be carried out, it is satisfied that the land will 
be remediated before the land is used for that purpose. 

 
It is noted that the site has been used in an industrial capacity for a long period. However, for 
the duration of this operation the site has been required to comply with Environmental 
Protection License requirements imposed by the NSW EPA. Council Officers are satisfied 
that the site is unlikely to be subject to any substantial contamination which requires 
remediation for this application to be supported.  
 
In view of the above considerations Council Officers are satisfied that the proposed 
development is unlikely to be subject to any contamination requiring remediation under this 
SEPP should the development application be approved.  
 
 
State Environmental Planning Policy (Mining, Petroleum Production and Extractive 
Industries) 2007 
 
This SEPP specifies additional provisions relevant to the assessment of development 
applications involving extractive industries. The provisions of this SEPP also take 
precedence over the provisions of any other planning instrument where there is any 
inconsistency between the provisions of the relevant instrument or instruments and the 
SEPP. The SEPP applies to any development involving an extractive industry.   
 
Part 2 Permissible Development  
Relevant to this development application are the permissible development provisions of the 
SEPP specified by Clause 7. Clause 7(4) allows for the carrying out of a range of additional 
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development with consent on land which an extractive industry is being carried out. The 
provisions of this clause are as follows:  
 
(4) Co-location of industry 

If extractive industry is being carried out with development consent on any land, development for 
any of the following purposes may also be carried out with development consent on that land: 
(a)  the processing of extractive material, 
(b)  the processing of construction and demolition waste or of other material that is to be used as 

a substitute for extractive material, 
(c)  facilities for the processing or transport of extractive material, 
(d)  concrete works that produce only pre-mixed concrete or bitumen pre-mix or hot-mix. 

 
As previously discussed, the modification of this development consent involves the 
consolidation of a development consent previously approved for the operation of a concrete 
batching plant (DA 96/2017) into this development consent.  
 
The establishment of this concrete batching plant at the site is viewed as a permissible 
development by virtue of the SEPP, as a concrete works that produces pre-mixed concrete. 
 
Part 3 Matters for Consideration  
This Part of the SEPP prescribes a range of matters that a consent authority must take into 
consideration when determining a development application to which the SEPP relates. The 
relevant matters for consideration prescribed by Part 3 have been considered and 
commented on in the table below.  
 
Table 2 – SEPP (Mining, Petroleum Production and Extractive Industries) 2007 Matters for 
consideration  
 
SEPP CLAUSE  PLANNING CONSIDERATION COMPATIBLE 

WITH  
12AB Non-
discretionary 
development 
standards for mining 

This clause applies to development applications 
involving mining. The proposed development involves 
an extractive industry and does not fall within the 
mining land use classification. Accordingly the 
provisions of this clause are not relevant to the 
assessment of this development application.   

NA  

12 Compatibility of 
proposed mine, 
petroleum 
production or 
extractive industry 
with other land uses  

This Clause requires a consent authority to consider 
the following provisions when determining an 
application for an extractive industry  
 
Before determining an application for consent for development for 
the purposes of mining, petroleum production or extractive 
industry, the consent authority must: 
(a)  consider: 

(i)  the existing uses and approved uses of land in the vicinity of 
the development, and 

(ii)  whether or not the development is likely to have a 
significant impact on the uses that, in the opinion of the 
consent authority having regard to land use trends, are 
likely to be the preferred uses of land in the vicinity of the 
development, and 

(iii)  any ways in which the development may be incompatible 
with any of those existing, approved or likely preferred uses, 
and 

(b)  evaluate and compare the respective public benefits of the 
development and the land uses referred to in paragraph (a) (i) 
and (ii), and 

(c)  evaluate any measures proposed by the applicant to avoid or 
minimise any incompatibility, as referred to in paragraph (a) (iii). 

 
Planning Comment: 

YES 
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The land subject to this application adjoins rural and 
environmental management zoned land and the 
operational area of the Bayswater and Liddell Power 
Stations. 
 
The extractive industry subject to this modification 
application has been operating at the site since 2005.  
During that period the current land uses of adjoining 
properties have continued to be carried on 
neighbouring properties. Accordingly, it is considered 
that the proposed development is not incompatible 
with adjoining land uses and that it would remain 
compatible with adjoining land uses where it is carried 
out in accordance with the conditions of consent and 
the EPA’s Environmental Protection License 
requirements. 

12A Consideration of 
voluntary land 
acquisition and 
mitigation policy 

The proposed development does not involve a ‘state 
significant’ development application. Accordingly, the 
provisions of this Clause do not relate to the 
assessment of this application.  

NA 
 

13 Compatibility of 
proposed 
development with 
mining, petroleum 
production or 
extractive industry   

The provisions of this clause apply to development for 
the purpose of extractive industries where that 
development is located on land that is:  
 
(a)  in the vicinity of an existing mine, petroleum production facility 

or extractive industry, or 
(b)  identified on a map (being a map that is approved and signed 

by the Minister and copies of which are deposited in the head 
office of the Department and publicly available on the 
Department’s website) as being the location of State or 
regionally significant resources of minerals, petroleum or 
extractive materials, or 

 (c)  identified by an environmental planning instrument as being 
the location of significant resources of minerals, petroleum or 
extractive materials. 

 
The proposed development is not located in any of the 
areas specified above. Accordingly, the provisions of 
this Clause are not relevant to the assessment of the 
development application. With respect to 13(a) it is 
noted that there are a large number of existing mines 
in the Muswellbrook locality. However, there are no 
mines in the immediate vicinity of the development 
site.  

NA  

14 Natural Resource 
Management  

The clause specifically references a need to consider 
conditions related to managing impacts on significant 
water resources, threatened species and the 
minimisation of greenhouse gas emissions.  
 
Planning Comment  
The impact of the proposed development on water 
sources and ecology was considered by the consent 
authority at the time the original development 
application was determined. At this time it was 
considered that the proposed development would not 
have an adverse impact on either item, and there is no 
new evidence or information that suggests the 
proposed development would have a more substantial 
impact than previously identified. In relation to 

Yes 
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greenhouse emissions, the proposed modification 
would extend the operational timeframe of the 
extractive industry and thereby greenhouse emissions 
associated with that operation. The operation of the 
site would not cause a significant amount of 
greenhouse gas emissions compared to the NSW’s 
overall greenhouse gas emissions. Accordingly, 
Council Officers are satisfied that the proposed 
development would not conflict with this clause of the 
SEPP and can be supported without the need for any 
additional conditions to be imposed.   
 

15 Resource 
Recovery  

This modification application seeks approval for the 
continued extraction of gravel from the site. Council 
was provided with information regarding the quantity 
and plans for the extraction of this material at the site 
and it has no concerns with the efficiency of extraction 
processes.  
 

Yes 

16 Transport The proposed development has been reviewed by the 
NSW RMS and Council’s Community Infrastructure 
Roads and Drainage Team.  
 
No objection was raised in relation to the proposed 
development. Comments provided in response to 
these referrals have also been considered under the 
referrals section of this report and incorporated into 
conditions of consent where appropriate.  

Yes 

17 Rehabilitation  This clause specifies the following:  
(1)  Before granting consent for development for the purposes of 

mining, petroleum production or extractive industry, the consent 
authority must consider whether or not the consent should be 
issued subject to conditions aimed at ensuring the rehabilitation 
of land that will be affected by the development. 

(2)  In particular, the consent authority must consider whether 
conditions of the consent should: 
(a)  require the preparation of a plan that identifies the 

proposed end use and landform of the land once 
rehabilitated, or 

(b)  require waste generated by the development or the 
rehabilitation to be dealt with appropriately, or 

(c)  require any soil contaminated as a result of the 
development to be remediated in accordance with relevant 
guidelines (including guidelines under clause 3 of Schedule 
6 to the Act and the Contaminated Land Management Act 
1997), or 

(d)  require steps to be taken to ensure that the state of the 
land, while being rehabilitated and at the completion of the 
rehabilitation, does not jeopardize public safety. 

 
Planning comment:  
A rehabilitation management plan has been submitted 
for the site as part of this section 4.55(2) modification 
application. The proponent will be required to carry out 
rehabilitation of the site in accordance with this 
document, the EIS and the quarries Environmental 
management Plan.  

Yes 

 
 
State Environmental Planning Policy (State and Regional Development) 2011 
 

https://www.legislation.nsw.gov.au/#/view/act/1997/140
https://www.legislation.nsw.gov.au/#/view/act/1997/140
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The proposed development does not meet the criteria of a ‘State Significant Development 
application and as a modification to an approved development does not comprise a 
designated development application that would require approval from the Regional Planning 
Panel as ‘Regionally Significant Development’. Although new extractive industries are 
categorised as regionally significant development it is understood that Council remains the 
consent authority for this modification as it was the consent authority for the development 
application subject to the modification application at the time that application was 
determined.    
 
Section 4.15(1)(a)(ii)  the provisions of any draft EPI. 
 
There are no draft EPIs relevant to the subject Application. 
 
Section 4.15(1)(a)(iii)  the provisions of any development control plan 
 
Section 11 – Extractive industry 
 
This section of the DCP establishes the minimum information and operational requirements 
for an application involving the establishment of an extractive industry. This modification 
would not alter the quarry footprint or operational intensity. The only proposed change to the 
operation would be the extension of the approved lifetime of the sites operation.  
 
Considering that limited changes to the existing approved operation Council Officers are 
satisfied that the changes to the approved development proposed would not contravene the 
relevant DCP requirements.   
 
Section 94 Contributions Plan 2001 
 
The development consent issued by Council for the approval of the development application 
for the establishment of the extractive industry included conditions relating to the payment of 
Section 94 contributions for the development.  
 
Conditions 12 and 13 required the applicant to enter into an agreement for the payment of 
section 94 contributions and the submission of tonnage details to inform the calculation of 
relevant contributions.  
 
Council’s 2001 Section 94 Plan includes the provision of a Section 94 contribution on 
extractive industries determined on a case by case basis based on the impact of the 
development on the road network.  
 
The agreement between Council and the applicant related to condition 12 of the consent has 
set the contribution for the operation of the premises at $0.30 per tonne. The proposed 
development was referred to Council’s Community Infrastructure Roads and Drainage Team 
who raised no issue with the existing rate of contributions paid by the operator of the 
development. Council’s Mining Liaison Officer has recommended that CPI be applied to the 
rate of contributions paid to Council from March 2020. The relevant Section 94 condition has 
been modified to reflect this recommendation.   
    
Section 94A Contributions Plan 2009 
The provisions of the EP&A Act 1979 prevent a consent authority from imposing a condition 
requiring the payment of a Section 94A contribution on a development subject to a condition 
requiring the payment of a Section 94 Contribution.  
 
Section 4.15(1)(a)(iiia)  the provisions of any planning agreement 
 
Council Officers are not aware of any voluntary planning agreements that relate to this 
development application or the subject site.  
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Section 4.15(1)(a)(iv)  the provisions of the regulations 
 
Division 8A of the Environmental Planning and Assessment Regulation 2000 applies to the 
development. 
 
Section 4.15(1)(a)(v)  the provisions of any coastal zone management plan 
 
This item is not relevant to the subject Application. The Application does not relate to a 
coastal area. 
 
Section 4.15(1)(b)  the likely impacts of that development 
 
In its original determination of the development applications for the extractive industry and 
concrete batching plant, Council considered the likely environmental impacts associated with 
the development, and in both cases determined these impacts to be acceptable to support 
the granting of development consent subject to conditions. This proposed development does 
not seek to modify the operational processes, disturbance footprint or operational intensity of 
either the quarry or concrete batching plant. The only change is the extension of the period 
that both activities are approved to operate at the site. The environmental impacts 
associated with the development will remain relatively unchanged, save that they would 
occur at the site over a longer period. 
 
Council Officers are satisfied that the proposed development is unlikely to result in any 
substantive environmental impacts that would support a decision to refuse the development 
application. It is recommended that the conditions of consent surrounding the operation of 
the premises be updated where appropriate.    
 
Section 4.15(1)(c)  the suitability of the site for the development 
 
It is considered that the development is compatible with surrounding land uses and site 
characteristics, subject to consent conditions. 
 
Section 4.15(1)(d)  any submissions made 
 
The proposed Section 4.55 modification was publically notified and advertised on two 
occasions.  
 
The modification was originally notified from the 5 March 2018 to the 28 March 2018. No 
submissions were received by Council in relation to the application through this notification 
period.  
 
Following the receipt of additional information, the proposed development was re-notified to 
neighbouring property owners between the 28 November 2018 and the 13 December 2018. 
At the request of an interested adjoining land-owner, this notification period was extended 
until the 8 January 2019. Council received one submission through this notification period 
and a second submission following the conclusion of the notification period. 
 
The matters raised by the submitters have informed Council’s Assessment of the 
development application and some additional conditions of consent have been proposed or 
modified to mitigate some of the concerns raised.  
 
Table 3 – Submitter Concerns  
 
Submitter Concerns Planning Comment  
Concern regarding the use of exhaust brakes 
at the site and noise generated by the use of 

The EPA have issued an Environmental 
Protection License for the operation of the 
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these brakes.   site which includes requirements related to 
noise emissions. The issues raised in the 
submission were communicated to the 
applicant, who advised that they would 
accept a new condition to limit the use of 
exhaust braking at the site and educate 
drivers on this requirement.    
 
A new condition of consent has been 
recommended to limit exhaust braking and 
educate operators on this requirement has 
been recommended in accordance with the 
mitigation measures put forward by the 
applicant.  

Concern relating to the right of way and the 
safety of the sharing of the site access 
between operational quarry vehicles and the 
light vehicles used by neighbouring 
residents.    

Grasstree Ridge Road is a right of way, that 
exists over the land the quarry operates on, 
which benefits three (3) properties to the rear 
of the site, on which dwellings are located.  
 
The right of way was established prior to the 
2004 approval of the quarry.  
 
Under the conditions of consent imposed on 
the original quarry, site access was required 
to be constructed to a standard approved by 
Council and the NSW RMS. 
 
Further improvements to the haul road were 
required in the approval for the concrete 
batching plant (DA 96/2017). This 
requirement has been retained.  
 
Council’s Community Infrastructure 
Department raised no issue with the site 
access arrangements.  Recommendations 
were put forward to improve the safety of 
parts of the right of way shared by both light 
and heavy vehicles. A condition of consent 
has been recommended requiring the design 
and implementation of line marking 
improvements and any related traffic signs 
for the length of the site access from the 
New England Highway to the concrete 
batching plant.    
 

Concern regarding the return of unused 
concrete and the possibility of concrete 
trucks being washed down at the site.  
  

Under the proposed modification it is 
recommended that the concrete batching 
plant remain subject to the operational 
conditions imposed on DA 96/2017. The 
operation of the site will also be subject to 
the EPA’s Environmental Protection License 
and the provisions of the PoEO Act 1993 that 
prevent land pollution.  
 
In the event that the operator does not 
comply with their operating requirements, 
and dumps waste at the site, or washes 
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down vehicles outside of any approved wash 
bay, regulator action may be taken by the 
EPA or Council.  
 
As an additional measure to prevent and 
manage pollution at the site, Council’s 
Mining Liaison Officer has recommended a 
condition of consent requiring the 
preparation of a pollution incident response 
management plan.  

Vehicles leaving the site regularly breach the 
no-right turn restriction imposed by the 
consent  

The conditions of the existing approval 
restrict heavy vehicles from leaving the site 
by making right hand turns. This requirement 
will be maintained in any modified consent.  
 
Staff have raised the issue of right hand 
vehicle turns being carried out at the site with 
the site operator, who has advised Council 
that drivers are educated on their 
responsibility not to make right turns. 
 
Council has the opportunity to undertake 
compliance inspections or investigations and 
take regulatory action against the operator 
for non-compliance with this condition.  
  

Concern about the accuracy of a statement 
in the SEE indicating no trucks will use 
Grass Tree Ridge Road, as access to the 
site from the New England Highway is from 
Grass Tree Ridge  Road. 

The quarry site has direct access to the New 
England Highway via Grass Tree Ridge 
Road. Grass Tree Ridge Road is located on 
land owned and operated by the quarry, and 
was constructed by the Quarry operator, as 
required by conditions of consent.  The SEE 
may have meant to refer to the Grass Tree 
ROW which connects with Muscle Creek 
Road.  
 
The quarry and concrete batching plant will 
be required to operate in accordance with 
the submitted traffic impact assessment and 
recommended conditions of consent which 
restrict vehicles from leaving the site other 
than by the New England Highway 
intersection. 

The safety of a residential dwelling being 
located on land in the ownership and 
operation of the quarry 

The dwelling is currently occupied by the 
owner and operator of the quarry as a 
caretakers residence. There is no new 
information that has caused the Assessing 
Officer to form a view that it is inappropriate 
to have a dwelling on the land. The dwelling 
is not located the part of the site actively 
used for quarrying and, as previously stated, 
that it is occupied by the quarry 
owner/operator.  

The location of a dam in the ownership of the 
quarry in relation to the neighbouring 
property and the restriction of runoff to 
neighbouring properties due to the location 

The dams are part of the water management 
system for the site.  The quarry site slopes 
toward the New England Highway and it is 
unlikely that the location of the dams would 
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of this dam.   significantly affect water availability to 
neighbouring sites.  No new dams are 
proposed as part of this application, though 
some improvements to stormwater 
management have been proposed by the 
Stormwater and Erosion Sediment Control 
Management Plan.  

 
 
 
Section 4.15(1)(e)  the public interest. 
 
The proposed modification is viewed as being compatible with the public interest. The 
proposal will extend the operational lifetime of an existing approved extractive industry and 
concrete batching plant, and support local economic activity and employment opportunities. 
Conditions of consent have been updated in accordance with recommendations from 
Council’s Mining Liaison Officer to ensure the operation is carried out in accordance with 
current industry best practice.   
 
5 CONCLUSION 
 
This section 4.55(2) modification has been assessed under the relevant provisions of 
Section 4.55 of the EP&A Act 1979 and the alterations to the approved development 
considered against the relevant considerations prescribed by Section 4.15 of the EP&A Act 
1979.  
 
In view of the relevant considerations it is recommended that Council grant development 
consent to this section 4.55 modification subject to the recommended conditions of consent. 
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Section 4.55(2) DA 342/2002 – Recommended Modifications to the 
conditions of consent 

 
 

PLANNING MATTERS: 
 

1. The development must be undertaken generally in accordance with the proposal 
contained in: 

 
a) The development application DA 342/2002, as amended by the Section 96 

modification application submitted to Council dated 2nd April 2007. 
b) The accompanying document titled “Proposed Gravel Quarry and Plant Hire 

Operation, Lot 30 DP 815308, Grasstree Ridge Road, Shire of Muswellbrook, 
Environmental Impact Statement” dated 25th October 2002. 

c) The document titled “Response to Submissions from the Exhibition of the 
Environmental Impact Statement” dated 5th May 2003. 

d) The facsimile and attached diagrams to Council from Wild Plant Hire dated 
27th May 2004. 

e) The report to Council dated 8th June 2004. 
f) Boundary adjustment plan prepared by MM Hyndes Bailey dated 19 

September 2016, reference 216175/2 
g) The document titled “Wild Quarries and Civil – Continued Quarry and 

Concrete Batching Operations and Consent Amalgamation” SEE dated15th 
Oct 2018 by RPS. The  

h)  The document titled Erosion and Stormwater Management Plan prepared by 
Steve Eccles Consulting, dated 8 October 2018 and included as Attachment 
D to the 15 October 2018 SEE. 

i)  The document titled Rehabilitation Management Plan prepared by Steve 
Eccles Consulting, dated 8 October 2018 and included as Attachment D to the 
15 October 2018 SEE. 

j)  RPS additional information letter dated 10 December 2018. 
k) The document titled Statement of Environmental Effects by Casson Planning 

and Development Services dated August 2016. 
l) The document titled Air Quality Assessment by Todoroski Air Sciences dated 

14th December 2016. 
m) The document titled Noise Impact Assessment by Global Acoustics dated 20th 

December 2016. 
n) The document titled Waste Management Plan by RPS dated December 2016. 
o) The document titled Water Management Plan by RPS dated December 2016.  
p) Site Plan (Batch Plant) – aerial drawn by Global Acoustics undated. 
q) Site Plan (Batch Plant) by RPS undated. 
r) The Traffic Impact Assessment prepared by Pavey Consulting Services dated 

15 November 2018 
 

 Unless otherwise specified in the terms of this development consent. 
 
2. The consent shall lapse on 31 January 2040.  All works associated with the 

development, including rehabilitation of the site, shall be completed by the date the 
consent lapses.  If operation is required beyond this point, a new development 
application is to be submitted with sufficient time to be assessed and determined 
prior to the lapse date. 
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3. The Applicant shall lodge a bond or bank guarantee with Council in assurance that all 
conditions are fully complied with and the requirements of the rehabilitation 
management plan complied with in full at the conclusion of the premises operation.  
 In the event that conditions are not adhered to, operations will cease on notification 
by Council and not recommence until such conditions have been complied with.  
The value of the bond or bank guarantee shall be determined by: 
a) Calculating the cost of rehabilitating all disturbed areas of the site, taking into 

account the likely disturbance area of the operating stages of the quarry and all 
likely disturbance areas over the next 3 years of operation.  

b) The information contained in the most up to date Rehabilitation Management 
Strategy and any cost estimation for the rehabilitation of disturbed areas 
prepared by a suitably qualified person or quantity surveyor, submitted to and 
approved by Council.  

c) The assessment of the quarry disturbance area against the Department of 
Planning and Environment’s Rehabilitation Cost Estimate Tool, and any other 
informed mechanism for the estimation of rehabilitation work that may exist at the 
bond is reviewed.  

d) Any formerly disturbed land successfully rehabilitated in accordance with the 
Rehabilitation Management Plan to the satisfaction of Council.  

e) The effect of inflation and any Consumer Price Index increases. 
 
Note1:  Based on Council’s review of the current Rehabilitation Management Plan and information 

submitted with the Section 4.55 Modification application Council has calculated that the 
bond or bank guarantee payable for the operation of the development from the 3 year 
period following the determination of this application to be $80,000.   

Note2:  Following the determination of the 2018 section 4.55 modification the updated bond or bank 
guarantee required in accordance with this is to be paid to Council by the conclusion of the 
2019/2020 financial year.  

4. Within 3 months of the submission of any updated Rehabilitation Management Plan 
to Council in accordance with the requirements of this consent, the person acting 
with this consent must revise the sum of the rehabilitation bond or bank guarantee to 
the satisfaction of Council. The revised bond amount should account for information 
contained within the matters referenced by Condition 3 of this Notice of 
Determination and the current Rehabilitation Management Plan.  

 
5. The Applicant shall not produce or transport more than 100,000 tonnes of material 

from and to the site per year.  Should the Applicant wish to produce or transport more 
than 100,000 tonnes per year, separate application shall be made to Council.  

 
Hours of Operation: 

 
6. The use of plant and equipment and site operations at the quarry and concrete 

batching plant shall be restricted to the hours of: 
 
 Monday to Friday:   7am – 5pm 
 Saturdays:    7am – 1pm 
 Sundays and Public Holidays: No operations 

 
 The use of plant and equipment and site operations at the plant hire operation 
shall be restricted to the hours of: 

 
 Monday to Friday:   7am – 3pm 
 Saturdays:    7am – 1pm 

 Sundays and Public Holidays: No operations 
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 The start-up of vehicles or attendance on site by contractors or employees must 
not be undertaken outside of these hours. 
 

Environmental Management Plans and Environmental Reporting: 
 

7. Prior to the commencement of construction, the Applicant shall prepare an 
Environmental Management Plan for approval by Council. The Plan is to reflect 
modifications made via the Section 96 applications dated 2nd April 2007 and 28th 
February 2018, the RPS SEE, and the Concrete Batch Plant. 
 

 The Plan shall include, but not be limited to: 
 
a) Environmental management practices to be implemented at the site, including 

erosion and sediment control, water management, Batch plant water 
management, waste water management, landscaping, dust management, noise 
management, visual treatments, rehabilitation, complaints procedures.  Storm 
water management is to be managed in accordance with “Managing Urban 
Stormwater – Soils and Construction”. 
 

 b) Environmental monitoring program to be developed and implemented. 
 

8. The applicant is to prepare a Pollution Incident Response Management Plan 
(PIRMP) for the premises.  The PIRMP must be developed in accordance with the 
requirements in Part 5.7 A of the POEO Act or equivalent.  The Applicant must keep 
the PIRMP on the premises at all times.  The PIRMP must document systems and 
procedures to deal with all types of incidents (e.g. spills, explosions or fire that may 
occur at the premises, or may be associated with activities that occur at the 
premises, and which are likely to cause harm to the environment).  The PIRMP must 
be tested at least annually or following a pollution incident. 
 

9. An Annual Environmental Management Report is to be submitted to Muswellbrook 
Shire Council by 31st January each year covering the preceding calendar year.  The 
report is to, at a minimum, include: 

 
 a) Production quantities for the year 
 b) The implementation and effectiveness of environmental controls 

 c) Details on erosion and sediment control measures undertaken to minimise soil 
erosion and runoff 

 d) Details on dust control measures undertaken to minimise dust generated on site, 
including the results of dust monitoring and weather monitoring undertaken 

 e) Details of noise impacts associated with the development, including results of 
noise monitoring undertaken 

 f) Details on rehabilitation activities undertaken in the preceding 12 months 
 g) Details of any complaints received, identifying the source of the complaints and 

the actions taken to rectify the situation. 
h)  Details of production tonnages from the concrete batching plant.  
 

10. All management plans required by this approval are to be submitted to and approved 
by Council. Management plans are to be reviewed and provided to Council for 
approval every 3 years from the date of the previous management plan approval.   
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11. The person acting with this consent shall ensure that the development is carried out 
in accordance with the Rehabilitation Management Plan referenced in condition 1 
and that this document is regularly updated in accordance with the following criteria  

(a) The rehabilitation management strategy is to be reviewed every 3 years from 
the date of the previous management plan approval and provided to Council 
for approval. The Rehabilitation Management Plan must:  
i) Be prepared by a suitably qualified and experienced person;  
ii) Build upon the site rehabilitation and land use outcomes expressed in 

the Rehabilitation Management Plan approved at the time of any 
revision; 

iii) Identify the future land use or uses for the site and a reference site for 
each such use; 

iv) Describe the measures to be implemented to ensure that the land is 
rehabilitated to the standard required to support its future use; 

v) Include a staging plan for the progressive rehabilitation of the site;    
vi) Include a weed management strategy to control the spread of weeds 

within the site, and particularly in relation to rehabilitated areas; and  
vii) Include a closure plan outlining the removal of any non-essential 

infrastructure.   
 

 
 

Section 94 Contributions: 
 

12. Prior to the commencement of commercial operations, the Applicant shall enter into 
an agreement with Muswellbrook Shire Council regarding appropriate Section 94 
Contributions for road maintenance in accordance with Council’s DCP 7, Section 94 
Contributions Plan. CPI is to be applied to all Section 94 Contributions commencing 
30 March 2020.  
 

13. Section 94 contributions and submission of tonnage details are to be provided to 
Council on a quarterly basis as requested by Council. 
 

Access and Transport: 
 

14. The Applicant shall, to the satisfaction of Council, undertake dust control measures in 
carrying out excavation, transport, rehabilitation, rehabilitation and operation of the 
concrete batching plant, including the use of water trucks and water spraying of 
working areas and roads (including the haul road). 
 

15. The Applicant shall install and maintain truck warning signs on both approaches to 
the haul road on Grasstree Ridge Road.  Truck warning signs are to also be installed 
and maintained on the southern bound lane of the New England Highway. 
 

16. The Applicant shall seal the private haul road from the agreed intersection point with 
Grasstree Ridge Road (as defined in the information submitted to Council from Wild 
Plant Hire dated 27th May 2004) to a point at least 10 metres past the access road to 
the machinery shed.  A shaker grid is to be installed at the end of this sealed section.  
The sealing shall be undertaken and maintained to Council’s satisfaction. 
 

17. The Applicant shall provide a two lane sealed access road from the intersection with 
the New England Highway, to a point 10 metres (at a minimum) past the intersection 
of Grasstree Ridge Road and the private haul road.  A secured pedestrian access 
shall also be provided adjacent to the two lane sealed access Road. The sealing 
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shall be undertaken and maintained to Council’s satisfaction. The applicant shall 
install regulatory signage banning the right turn movements out of the site onto the 
New England Highway for vehicles over 5 tonnes. Heavy vehicles are not permitted 
to turn right onto the highway at any time.  
 

18. The Applicant is to erect a stop sign on the haul road at its intersection with the 
Grasstree Ridge Road.  Grasstree Ridge Road is to remain as the priority road. 
 

19. No more than 80 truck movements per day are permitted to and from the site. This is 
to include quarry trucks, concrete batching plant trucks and trucks importing or 
transferring material to or from the site.  
 

20. All loading and unloading operations shall be carried out wholly within the confines of 
the site at all times and within loading bays designated on the approved plans where 
relevant.  
 

21. The Applicant is to install, maintain and operate a weighbridge or other approved 
weighing device at the site to ensure proper recording of tonnages being transported. 
 

22. The Applicant shall permanently close off the western access road from the 
Grasstree Ridge Road to the existing machinery shed prior to site operations 
commencing, and install a 1 metre high fully landscaped bund wall parallel to the 
ROW from the haul road intersection to an approved (by Council) point east of the 
machinery shed. 
 

Environmental Matters: 
 
 

23. All plants and trees used in landscaping/screening works shall be watered by a 
suitable irrigation system maintained in good working order at all times. 
 

24. No more than 10 hectares of land shall be disturbed at any time in the quarry area.  
and in the working area / base of the extraction site. 
 

25. Only clean fill is to be brought onto the site for rehabilitation purposes.  
 

26. The Applicant shall dispose of all solid waste and putrescible matter from the site in 
accordance with EPA guidelines and industry best practice.  
 

27. Prior to the commencement of construction, the Applicant shall establish, to the 
satisfaction of Council, a conservation agreement and management plan for the land 
within Lot 30 DP 815308 not included in the defined construction or operational 
activities for the development (as detailed in the DA and EIS).  The conservation area 
will ensure that the remaining flora and fauna and aboriginal heritage values are 
managed for biodiversity and conservation purposes.   
 

28. Except as may be expressly provided under the Protection of the Environment 
Operations Act 1997, in relation to the development, Section 120 of the Protection of 
the Environment Operations Act 1997 must be complied with in connection with the 
carrying out of the development.  
 

29. The premises must be maintained in a condition which minimizes or prevents the 
emission of dust from the site: 
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a) Trucks entering and leaving the premises that are carrying loads that include dust 
generating materials, including gravel or soil, must have their loads covered at all 
times, except during loading and unloading.  

30. The applicant must rehabilitate the site progressively, that is, as soon as reasonably 
practicable following disturbance. All reasonable and feasible measures must be 
taken to minimise the total area exposed for dust generation at any time. Interim 
stabilisation measures must be implemented where reasonable and reasonable to 
control dust emissions in disturbed areas that are not active and which are not ready 
for final rehabilitation.   
 

 
Blasting: 

 
31. Muswellbrook Shire Council, and the occupiers of buildings located within 2kms of 

the quarry, are to be advised one (1) week prior to each blast event, including any 
changes to blasting schedules. In the event of blast failure, the Applicant is to 
reschedule the blast at a time to be notified to residents in accordance with this 
clause. 
 

32. Use of Grasstree Ridge Road is to be permitted during blasting, in consultation with 
Council and potentially affected residents, and in accordance with the Blast 
Management Plan. 
 

33. The Applicant shall prepare and implement a Blasting/Vibration Management Plan to 
the satisfaction of Council, prior to the commencement of any blasting.  This Plan is 
to be reviewed and updated within 3 years of the most recently approved 
Blasting/Vibration Management Plan. The Plan must include, but not be limited to, 
the following matters: 
 
a) compliance standards 
b) blast limits 
c) restriction of blasting during adverse conditions 

 d)  monitoring methods and program 
 e) monitoring program for flyrock distribution 

f) procedures for the notification of occupiers of buildings and residents prior to 
detonation of each blast 

g)  measures to ensure no damage by flyrock to people, property, livestock and 
powerlines / other utilities.  

 
34. No more than 8 blasts are to occur per year. 

 
35. No explosives are to be stored on site at any time. 

 
Noise Management:   

 
36. The operator is to manage the site to minimise the generation of noise from the site, 

and to operate in accordance with the Environmental Management Plan. Should a 
complaint be received by the applicant or Council, actions are to be taken as outlined 
in the PIRMP for the site.  
 

37. In the event that a landowner or occupier of a property located within 2kms of the 
excavation site or concrete batching plant considers that noise from the development 



Item 6.3 - Attachment B DA 342/2002 S4.55(2) Modification Recommended Modified 
Conditions of Consent 

 

 

Attachment B Page 95 
 

is excessive, and Muswellbrook Shire Council is satisfied that an investigation is 
required, the Applicant shall upon the receipt of a written request: 

 
 a) consult with the landowner or occupant affected to determine his / her concerns; 
 b) make arrangements and bear the costs of appropriate independent noise 

investigations to the satisfaction of Council, to quantify the impact and noise 
levels of the development at the property. 

 c) Implement appropriate noise mitigation measures and conduct follow up 
investigations to the satisfaction of Council to quantify the noise levels following 
the implementation of mitigative measures; 

 d) If the independent noise investigations referred to in condition 39(a) confirm that 
noise from the development is excessive and the mitigative measures in 
condition 39(c) do not reduce noise levels to a level acceptable to Council, the 
operation is to cease until satisfactory noise levels are achieved.   

 
38. The operator is required to install noise alarms (quakers) on all mobile equipment 

where a reversing alarm is required.  
 

39. Trucks entering and leaving the site are to limit exhaust breaking. If exhaust brakes 
are to be used, they shall be set to the lowest setting to minimise any impacts to 
surrounding receivers, and drivers are to be educated on the use of exhaust breaks.   
 

Additional Operational Conditions Associated with the Concrete Batching Plant 
 

40. The applicant shall arrange for a minimum 5m wide two coat bitumen seal of the 
access way from the existing office to the concrete batching plant.  

 
41. Unless otherwise approved by the Environmental Protection Authorities 

Environmental Protection License noise  generated by Concrete Batch Plant 
Operations must not exceed the limits outlined in the Global Acoustics Noise Impact 
Assessment Report, dated 20th December 2016 being: 
 

 Day Laeq (15 minute) 
R1 to R7 43 
R8 36 

 
Government Agency Requirements: 

 
ENVIRONMENT PROTECTION AUTHORITY GENERAL TERMS OF APPROVAL AS 
SETOUT IN CORRESPONDANCE DATED 20 FEBRUARY 2019:  

 
42. Activities at the premises must only be carried out between the hours of 7.00am and 

5.00pm Monday to Friday, and 7.00am and 1.00pm Saturday, and at no time on 
Sundays and Public Holidays.  
 

43. The licensee must not cause, permit or allow any waste generated outside the 
premises to be received at the premises for storage, treatment, processing, 
reprocessing or disposal or any waste generated at the premises to be disposed of at 
the premises, except as expressly permitted by a licence under the Protection of the 
Environment Operations Act 1997. 
 

44. Activities occurring at the premises must be carried out in a manner that will minimize 
emissions of dust from the premises.  
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45. Offensive blast fume must not be emitted from the premises. 
 

46. All above ground tanks containing a material that is likely to cause environmental 
harm must be bunded or have an alternative spill containment system.  
 

47. Except as expressly provided by these General Terms of Approval, works and 
activities must be carried out in accordance with the proposal contained in:  

• The development application 342/2002 submitted to Muswellbrook Shire 
Council on 28 February 2018; 

• Statement of Environmental Effects titled Wild Quarries Civil – Continued 
Quarry and Concrete Batching Operations and Consent Amalgamation 
relating to the development; and  

• Wild Quarries, proposed concrete batching plant Noise Impact Assessment 
prepared by Wild Quarries and Civil Pty Ltd by Global Acoustics, reference 
number 16356-R01 dated 20 December 2016. 

 
NSW ROADS AND MARATIME SERVICES COMMENT  
 
48. The property has a common boundary with the New England Highway (HW9) which 

has been declared as Controlled Access Road by notification in Government Gazette 
No 139 of 26/09/1980 Folio 4961. Direct access across this boundary is restricted. 
Access with consent has been provided (9.14m) at the location of the existing 
driveway.  

 
Council’s Community Infrastructure Department Requirements 

 
 
49. The main internal access to the quarry and concrete batching plant is to be 

maintained as a sealed access bitumen access at all times.  
 

50. A line marking plan must be prepared detailing holding lines and give way lines and 
submitted to Muswellbrook Shire Council for approval within 3 months of the 
determination of the Section 4.55(2) modification. The line marking plan must:  
 

 
- Detail traffic safety line marking to be installed along the length of the sealed 

vehicle access from the New England Highway the concrete batching plant 
site  

- Include holding lines to be installed at the crest of the hill where the right hand 
turn for vehicles toward the concrete batching plant is located. 

- Identify any additional traffic safety and warning signs to advise drivers of 
hazards or driving requirements.  

 
All line marking shown on the approved plan is to be installed maintained at the site 
by the operator of the development.  
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Mrs D L Watson 
02 6549 3777 
DA 342/2002 
 

 
 

3 January 2017 
Casson Planning and Development Services  
5 Stanstead Close 
SCONE  NSW  2337 
 
 
 
 
Dear Sir 

 
Development Application No. 342/2002 - S96(1a) Modification:  Boundary 
Adjustment To Correct Encroachment Of Quarry Activities On Adjoining Land 
Lot 30 DP 815308 and Lot 3 DP 1027484 – 8440 New England Highway 
Muswellbrook 
 
I refer to your application received by Council on 13 October 2016, requesting an 
amendment to the subject development consent. 
 
The application to amend the development consent was considered by Council 
pursuant to Section 96 of the Environmental Planning and Assessment Act 1979, and 
Council has now determined the application.    
 
In this regard, conditions of the development consent have been amended in the 
following manner: 
 
• Amend Condition No. 1 
 
Council advises that the conditions of development consent have been 
amended and now comprise: 
 

PLANNING MATTERS: 
 

1. The development must be undertaken generally in accordance with the 
proposal contained in: 

 
a) The development application DA 342/2002 and as amended by the 

Section 96 modification application submitted to Council dated 2nd April 
2007. 

b) The accompanying document titled “Proposed Gravel Quarry and Plant 
Hire Operation, Lot 30 DP 815308, Grasstree Ridge Road, Shire of 
Muswellbrook, Environmental Impact Statement” dated 25th October 
2002. 

c) The document titled “Response to Submissions from the Exhibition of 
the Environmental Impact Statement” dated 5th May 2003. 

d) The facsimile and attached diagrams to Council from Wild Plant Hire 
dated 27th May 2004. 

e) The report to Council dated 8th June 2004. 
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f) Boundary adjustment plan prepared by MM Hyndes Bailey dated 
19 September 2016, reference 216175/2 

 
 Unless otherwise specified in the terms of this development consent. 
 
2. The consent shall lapse twenty (20) years from the date of granting this 

development consent.  All works associated with the development, including 
rehabilitation of the site, shall be completed by the date the consent lapses.  If 
operation is required beyond this point, a new development application will be 
required. 
 

3. Prior to the commencement of construction, the Applicant shall lodge a bond 
or bank guarantee of $50,000 with Council in assurance that all conditions are 
fully complied with and subject to the bond being used by Council in default of 
these conditions.  In the event that conditions are not adhered to, operations 
will cease on notification by Council and not recommence until such conditions 
have been duly rectified.  

 
4. The Applicant shall not produce or transport more than 100,000 tonnes of 

material from and to the site per year.  Should the Applicant wish to produce 
or transport more than 100,000 tonnes per year, separate application shall be 
made to Council. 

 
Hours of Operation: 

 
5. The use of plant and equipment and site operations at the quarry shall be 

restricted to the hours of: 
 
 Monday to Friday:   7am – 5pm 
 Saturdays:    7am – 1pm 
 Sundays and Public Holidays: No operations 

 
 The use of plant and equipment and site operations at the plant hire 
operation shall be restricted to the hours of: 

 
 Monday to Friday:   7am – 3pm 
 Saturdays:    7am – 1pm 

 Sundays and Public Holidays: No operations 
 
 The start up of vehicles or attendance on site by contractors or employees 
must not be undertaken outside of these hours. 
 

Environmental Management Plans and Environmental Reporting: 
 

6. Prior to the commencement of construction, the Applicant shall prepare an 
Environmental Management Plan to the satisfaction of Council. Sections of 
this plan are to be amended in regards to the modifications made via the 
Section 96 application dated 2nd April 2007.  
 

 The Plan shall include, but not be limited to: 
 
 a) Environmental management practices to be implemented at the site, 

including erosion and sediment control, water management, landscaping, 
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dust management, noise management, visual treatments, rehabilitation, 
complaints procedures. 

 b) Environmental monitoring program to be developed and implemented. 
 

7. An Annual Environmental Management Report is to be submitted to 
Muswellbrook Shire Council by 31st January each year covering the preceding 
calendar year.  The report is to, at a minimum, include: 

 
 a) Production quantities for the year 
 b) The implementation and effectiveness of environmental controls 

 c) Details on erosion and sediment control measures undertaken to minimise 
soil erosion and runoff 

 d) Details on dust control measures undertaken to minimise dust generated 
on site, including the results of dust monitoring and weather monitoring 
undertaken 

 e) Details of noise impacts associated with the development, including 
results of noise monitoring undertaken 

 f) Details on rehabilitation activities undertaken in the preceding 12 months 
 g) Details of any complaints received, identifying the source of the 

complaints and the actions taken to rectify the situation. 
 
8. The Applicant shall submit to Council every 6 months from the date of this 

consent or at other times as determined by Council, a report detailing 
compliance with all conditions of development consent.   
 

9. The Applicant is to support the establishment and operation of a community 
Review Committee as appointed by Council whose role will be to monitor the 
operation of the development throughout the life of the development. 
 

10. The operator is required to provide annual production data as requested by 
the Department of Mineral Resources, in the manner required, on the standard 
form supplied for that purpose. 
 

11. All management plans required by this approval are to be submitted to and 
approved by Council’s Extractive Industry Committee prior to commencement 
of operations on site.  

 
 The plans are to be made available to the Review Committee for information. 

 
 

Section 94 Contributions: 
 

12. Prior to the commencement of commercial operations, the Applicant shall 
enter into an agreement with Muswellbrook Shire Council regarding 
appropriate Section 94 Contributions for road maintenance in accordance with 
Council’s DCP 7, Section 94 Contributions Plan. 
 

13. Section 94 contributions and submission of tonnage details are to be provided 
to Council on a quarterly basis as requested by Council. 
 

Access and Transport: 
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14. The Applicant shall, to the satisfaction of Council, undertake dust control 
measures in carrying out excavation, transport and rehabilitation, including the 
use of water trucks and water spraying of working areas and roads (including 
the haul road). 
 

15. The Applicant shall install and maintain truck warning signs on both 
approaches to the haul road on Grasstree Ridge Road.  Truck warning signs 
are to also be installed and maintained on the southern bound lane of the New 
England Highway. 
 

16. The Applicant shall seal the private haul road from the agreed intersection 
point with Grasstree Ridge Road (as defined in the information submitted to 
Council from Wild Plant Hire dated 27th May 2004) to a point at least 10 
metres past the access road to the machinery shed.  A shaker grid is to be 
installed at the end of this sealed section.  The sealing shall be undertaken 
and maintained to Council’s satisfaction. 
 

17. The Applicant shall provide a two lane sealed road on Grasstree Ridge Road 
from its intersection with the New England Highway to a point 10 metres (at a 
minimum) past the intersection of Grasstree Ridge Road and the private haul 
road.  A secured pedestrian access shall also be provided adjacent to the two 
lane sealed section of Grasstree Ridge Road. The sealing shall be undertaken 
and maintained to Council’s satisfaction. 
 

18. The Applicant is to erect a stop sign on the haul road at its intersection with 
the Grasstree Ridge Road.  Grasstree Ridge Road is to remain as the priority 
road. 
 

19. No more than 60 truck movements per day are permitted from the site.  No 
truck movements are to occur during school bus pick up / set down times on 
the New England Highway near Pamger Drive or adjacent areas. 
 

20. The Applicant is to install, maintain and operate a weighbridge or other 
approved weighing device at the site to ensure proper recording of tonnages 
being transported. 
 

21. The Applicant shall permanently close off the western access road from the 
Grasstree Ridge Road to the existing machinery shed prior to site operations 
commencing and install a 1 metre high fully landscaped bund wall parallel to 
the ROW from the haul road intersection to an approved (by Council) point 
east of the machinery shed. 
 

Environmental Matters: 
 

22. Prior to the commencement of construction, the Applicant shall implement to 
Council’s satisfaction an Erosion and Sediment Control Plan in accordance 
with DCP 9 Erosion and Sediment Control Policy and Code of Practice. 
 

23. Prior to the commencement of construction, the Applicant shall install to 
Council’s satisfaction, appropriate visual screening measures to minimise the 
visual impact of the development. 
 

24. All plants and trees used in landscaping / screening works shall be watered by 
a suitable irrigation system maintained in good working order at all times. 
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25. No more than 2 hectares of land shall be disturbed at any time in the quarry 

area.  No more than 2 hectares of land shall be disturbed at any one time in 
the working area / base of the extraction site. 
 

26. Prior to the commencement of construction, the Applicant shall, to Council’s 
satisfaction, rehabilitate the area of cleared vegetation adjacent to the plant 
hire operation site. 
 

27. Prior to the commencement of commercial operations, the Applicant shall 
install a bund wall and complete approved landscaping works on the eastern 
side of the excavation area. 
 

28. Only clean fill approved by Council is to be brought onto the site for 
rehabilitation purposes.  
 

29. The Applicant shall dispose of all solid waste and putrescible matter from the 
site to the satisfaction of Muswellbrook Shire Council or the Department of 
Environment and Conservation, as relevant.   
 

30. Prior to the commencement of construction, the Applicant shall establish, to 
the satisfaction of Council, a conservation agreement and management plan 
for the land within Lot 30 DP 815308 not included in the defined construction 
or operational activities for the development (as detailed in the DA and EIS).  
The conservation area will ensure that the remaining flora and fauna and 
aboriginal heritage values are managed for biodiversity and conservation 
purposes.   
 

31. For the whole of Lot 30 DP 815308, the Applicant is to complete, within one 
year of the date of this consent, additional: 
 
a)  flora surveys during the respective flowering seasons, for Bothriochloa 

biloba (summer), Diuris pedunculata (August to September), Diuris tricolor 
(September to November) and Goodenia macbarronii (October to March).   

b) surveys to determine the species of eucalypt present in order to clarify the 
conservation significance of the communities represented.  

c) Aboriginal heritage surveys to determine aboriginal heritage values across 
the whole of the property.  Surveys are to the undertaken in consultation 
with the local Aboriginal community. 

 
The outcomes of the above investigations are to be incorporated into a final 
conservation agreement and management plan. 
 

Blasting: 
 

32. Muswellbrook Shire Council and the occupiers of buildings / residents located 
within 2kms of the quarry are to be advised one (1) week prior to each blast 
event, including any changes to blasting schedules.  This notice shall be in 
writing and at the end of each month, a written statement of all blasting taken 
place and quantities produced in the preceding month shall be submitted to 
Council.  In the event of  blast failure, the Applicant is to reschedule the blast 
at a time to be notified to residents in accordance with this clause. 
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33. Prior to the commencement of construction, the Applicant shall, upon the 
written request of the owner of any property located within 2kms of the 
excavation area, arrange at its cost, for the inspection by a technically 
qualified person agreed to by both parties, to record the material condition of 
any structure on such property. 
 

34. Blasting shall not take place in adverse weather conditions including overcast 
conditions or when the wind is from the south west. 
 

35. Road usage of Grasstree Right of Way during blasting is to be provided in 
agreement with the Community Review Committee and Council in accordance 
with the Blast Management Plan. 
 

36. The Applicant shall prepare and implement a Blasting / Vibration Management 
Plan to the satisfaction of Council, prior to the commencement of any blasting.  
The Plan must include, but not be limited to, the following matters: 
 
a)  compliance standards 

 b) mitigation measures 
 c) remedial action 
 d)  monitoring methods and program 
 e) monitoring program for flyrock distribution 

f) procedures for the notification of occupiers of buildings and residents 
prior to detonation of each blast 

g)  measures to ensure no damage by flyrock to people, property, 
livestock and powerlines / other utilities.  

 
37. No more than 8 blasts are to occur per year. 

 
38. No explosives are to be stored on site at any time. 

 
Noise Management:   

 
39. In the event that a landowner or occupier of a property located within 2kms of 

the excavation site considers that noise from the development is excessive 
and Muswellbrook Shire Council is satisfied that an investigation is required, 
the Applicant shall upon the receipt of a written request: 

 
 a) consult with the landowner or occupant affected to determine his / her 

concerns; 
 b) make arrangements and bear the costs of appropriate independent noise 

investigations to the satisfaction of Council, to quantify the impact and 
noise levels of the development at the property. 

 c) Implement appropriate noise mitigation measures and conduct follow up 
investigations to the satisfaction of Council to quantify the noise levels 
following the implementation of mitigative measures; 

 d) If the independent noise investigations referred to in condition 39(a) 
confirm that noise from the development is excessive and the mitigative 
measures in condition 39(c) do not reduce noise levels to a level 
acceptable to Council, the operation is to cease until satisfactory noise 
levels are achieved.   

 
40. The operator is to develop strategies and procedures approved by Council to 

overcome noise from reversing beepers on operational equipment. 
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Government Agency Requirements: 

 
ENVIRONMENT PROTECTION AUTHORITY Revised General Terms of Approval 

 
Administrative Conditions 

 
41. Works to be undertaken in accordance with information supplied to the EPA 

 
a)  Except as provided by these general terms of approval, the work and 

activities must be undertaken in accordance with the proposal contained 
in: 

 
 i) The Development Application No. 342/2002 submitted to 

Muswellbrook Council; and 
 ii) The Section 96 modification application and supporting 

information submitted to Muswellbrook Council; and 
iii)  All additional documents supplied to the EPA in relation to the 

development prepared by Pelican Environment and Business 
Solutions dated 5th May 2002. 

 
 Unless otherwise specified in these General Terms of Approval. 
 

Discharges To Air And Water 
 

42. Location of monitoring / discharge points 
 

 a)  The following points referred to in the table below are identified for the 
purposes of monitoring and/or the setting of limits for the emission of 
pollutants from the point. 

Type of monitoring point Description of location 
Particulates – deposited 
matter 

At location(s) where dust disposition levels are 
representative of the levels experienced at 
residential properties, or other sensitive receivers, 
resulting from the operation of the quarry  

Particulates – total 
suspended particles and 
PM10 

At location(s) where the level of particulate matter 
being sampled is representative of emissions from 
the operation of the quarry taking into account 
prevailing wind direction and the location of 
residential properties or other sensitive receivers. 

 
Limit Conditions 

 
43. Pollution of waters 

 
 a)  Except as may be expressly provided under the Protection of the 

Environment Operations Act 1997 in relation of the development, section 
120 of the Protection of the Environment Operations Act 1997 must be 
complied with in and in connection with the carrying out of the 
development. 

 
44. Waste 
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 a) The licensee must not cause, permit or allow any waste generated outside 
the premises to be received at the premises for storage, treatment, 
processing, reprocessing or disposal or any waste generated at the 
premises to be disposed of at the premises, except as expressly permitted 
by a licence under the Protection of the Environment Operations Act 
1997. 

 
 b) The above condition only applies to the storage, treatment, processing, 

reprocessing or disposal of waste at the premises if it requires an 
environment protection licence under the Protection of the Environment 
Operations Act 1997. 

 
45. Potentially offensive odour 

 
 a) No condition of this licence identifies a potentially offensive odour for the 

purposes of Section 129 of the Protection of the Environment Operations 
Act 1997. 

 
 NOTE: Section 129 of the Protection of the Environment Operations Act 1997, provides 

that the licensee must not cause or permit the emission of any offensive odour 
from the premises but provides a defence if the emission is identified in the 
relevant environment protection licence as a potentially offensive odour and the 
odour was emitted in accordance with the conditions of a licence directed at 
minimising odour. 

 
46. Noise limits 

 
 a) Noise generated by the premises must not exceed the noise limits 

presented in the table below.  Note the noise limits in the table below 
represent the noise contributions from the proposal. 

 
Noise Limits (dB(A)) 

Location Daytime 
LAeq (15 minute) 

Sharman residence as indicated on the 
plan titled “Figure 1: Offsite 
Environmental Monitoring Locations at 
Potential Sensitive receptors” dated 
16/09/04 in the document “Supporting 
Documentation to Accompany Section 
96 Minor Changes to Development 
Consent DA 342/2002 (June 2004)” 
dated October 2004. 

43 

Cross residence as indicated on the 
plan titled “Figure 1: Offsite 
Environmental Monitoring Locations at 
Potential Sensitive receptors” dated 
16/09/04 in the document “Supporting 
Documentation to Accompany Section 
96 Minor Changes to Development 
Consent DA 342/2002 (June 2004)” 
dated October 2004. 

43 

Smith residence as indicated on the 
plan titled “Figure 1: Offsite 
Environmental Monitoring Locations at 

36 
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Potential Sensitive receptors” dated 
16/09/04 in the document “Supporting 
Documentation to Accompany Section 
96 Minor Changes to Development 
Consent DA 342/2002 (June 2004)” 
dated October 2004. 

 
 

 b) For the purpose of Condition 46(a) day is defined as the period from 
7.00am to 5.00pm Monday to Friday and 7.00am to 1.00pm on Saturday. 

 
 c) The noise emission limits identified in condition 46(a) apply under 

meteorological conditions of: 
 

i) Wind speeds up to 3m/s at 10 metres above ground level; 
ii)  Temperature inversion conditions of up to 3°C/100m and wind 

speeds up to 3m/s at 10 metres above ground level. 
 

47. Blasting 
 
 a) The Airblast overpressure level from blasting operations carried out in or 

on the premises must not exceed: 
 

i) 115dB (Lin Peak) for more than 5% of the total number of blasts 
during each reporting period; and 

ii) 120dB (Lin Peak) at any time. 
 

 at any residential locations presented in the table under condition 46(a). 
  
 

 b) The ground vibration peak particle velocity from blasting operations 
carried out in or on the premises must no exceed: 

 
i) 5mm/s at nearby residences for more than 5% of the total 

number of blasts carried out in or on the premises during each 
reporting period; and 

ii) 10mm/s at nearby residences at any time; 
iii) 50mm/s at nearby power lines or television repeater tower. 

 
48. Hours of operation 
 

All construction and quarrying work at the premises can only be conducted 
between 7.00am and 5.00pm Monday to Friday and 7.00am to 1.00pm on 
Saturday. 
 

Operating Conditions 
 

49. Dust 
 

 a) The premises must be maintained in a condition which minimises or 
prevents the emission of dust from the premises. 
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 b) Trucks entering and leaving the premises that are carrying loads of dust 
generating materials must have their loads covered at all times, except 
during loading and unloading. 

 
50. Wastewater management 

 
 a) A water management system must be constructed and utilised to manage 

the collection, storage, treatment, use and disposal of sewage effluent 
and other wastewater. 

 
51. Stormwater/sediment control – Construction Phase 

 
 a) Soil and water management controls must be employed to minimise soil 

erosion and the discharge of sediment and other pollutants to lands 
and/or waters during construction activities in accordance with the 
requirements outlined in Managing Urban Stormwater: Soils and 
Construction (available from the Department of Housing). 

 
52. Stormwater/sediment control – Operations Phase 

 
 a) Following the construction phase, stormwater management measures 

must be implemented to mitigate the impacts of stormwater run-off and 
within the premises in a manner that is consistent with the Stormwater 
Management Plan for the catchment.  Where a Stormwater Management 
Plan has not yet been prepared the measures should be consistent with 
guidance contained in Managing Urban Stormwater: Council Handbook 
(available from the EPA). 

 
 
 
 
 
 
 

Monitoring And Reporting Conditions  
 

53. Monitoring records 
 
 a) The results of any monitoring required to be conducted by the EPA’s 

General Terms of Approval, or a licence under the Protection of the 
Environment Operations Act 1997, in relation to the development or in 
order to comply with the load calculation protocol must by recorded and 
retained as set out in conditions 53(b) and 53(c). 

 
 b) All records required to be kept by the licence must be: 
 

 i) In a legible form, or in a form that can readily be reduced to a 
legible form; 

ii)  Kept for at least four (4) years after the monitoring or event to 
which they relate took place; and 

iii)  Produced in a legible form to any authorised officer of the EPA 
who asks to see them. 
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 c) The following records must be kept in respect of any samples required to 
be collected: 

 
i) the date(s) on which the sample was taken;  

 ii) the time(s) at which the sample was collected; 
 iii) the point at which the sample was taken; and  
 iv) the name of the person who collected the sample. 

 
54. Testing methods – concentration limits 

 
 a) Monitoring for the concentration of a pollutant emitted to the air required to 

be conducted by this licence must be done in accordance with: 
 
 i) any methodology which is required by or under the Act to be 

used for the testing of the concentration of the pollutant; or 
 ii) if no such requirement is imposed by or under the Act, any 

methodology which a condition of this licence requires to be used 
for that testing; or 

 iii) if no such requirement is imposed by or under the Act or by a 
condition of this licence, any methodology approved in writing by 
the EPA for the purposes of that testing prior to the testing taking 
place. 

 
  NOTE: The Clean Air (Plant & Equipment) Regulation 1997 requires 

testing for certain purposes to be conducted in accordance with 
test methods contained in the publication “Approved Methods for 
the Sampling and Analysis of Air Pollutants in NSW” 

 
 b) Subject to any express provision to the contrary in this licence, monitoring 

for the concentration of a pollutant discharged to waters or applied to a 
utilisation area must be done in accordance with the Approved Methods 
Publication unless another method has been approved by the EPA in 
writing before any tests are conducted. 

 
 
 
 

55. Requirement to monitor dust and weather conditions 
 

 a) For each monitoring point specified below the applicant must monitor (by 
sampling and obtaining results by analysis) the concentration of each 
pollutant specified in Column 1.  The applicant must use the sampling 
method, units of measure, and sample at the frequency, specified 
opposite in the other columns 

 
Air Monitoring at the location(s) identified by Condition 42 (a) 
 

Pollutant Units of 
Measure 

Frequency Sampling Method 

Particulates – 
Deposited 
Matter 

g/m2/month Monthly AS 3580.10.1 – 1991 (or 
other method approved by 
the EPA) 

Particulates – 
PM10 

µg/m3 1 day in 6 AS 3580.9.6 – 1990 (or 
other method approved by 
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the EPA) 
Total suspended 
particles 

µg/m3 1 day in 6 24 hour composite sample 
(or other method approved 
by the EPA) 

 
 
 b) The licensee must monitor (by sampling and obtaining results by analysis) 

each weather parameter specified in Column 1 using the sampling 
method, units of measure, and frequency specified opposite in the other 
columns: 

 
Parameter Units of 

Measure 
Frequency Averaging 

Period 
Sampling Method 

Wind 
direction 

° Continuous 1 hour Instrumental 

Wind speed m/s Continuous 15-minute Instrumental 
Rainfall mm Continuous 1 hour Instrumental 

 
 

56. Requirement to monitor blasting and noise 
 
 a) The applicant must monitor ground vibration and overpressure of all 

blasts. 
 

 b) Ground vibrations or the overpressure must be measured at noise 
sensitive (eg residences, hospitals, schools etc) selected in consultation 
with the EPA. 

 
 c) To determine compliance with conditions 47(a) and 47(b): 
 

i) Airblast overpressure and ground vibration must be measured at 
Cross residence (as indicated on the plan titled “Figure 1: Offsite 
Environmental Monitoring Locations at Potential Sensitive 
receptors” dated 16/9/04 in the document “Supporting 
Documentation to Accompany Section 96 Minor Changes to 
Development Consent DA 342/2002 (June 2004)” dated October 
2004) for all blasts carried out in or on the premises’ 

 ii) Instrumentation used to monitor compliance must meet the 
requirements of Australian Standard 2187.2 of 1993. 

 
 
 d) When noise monitoring is required, noise from the premises is to be 

measured at the most affected point on or within the residential boundary 
or at the most affected point within 30m of the dwelling (rural situations) 
where the dwelling is more than 30m from boundary to determine 
compliance with the LAeq (15 minute) noise limits in condition 46(a). 

 
  Where it can be demonstrated that direct measurement of noise from the 

premises is impractical, the EPA may accept alternative means of 
determining compliance.  See Chapter 11 of the NSW Industrial Noise 
Policy. 
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  The modification factors presented in Section 4 of the NSW Industrial 
Noise policy shall also be applied to the measured noise level where 
applicable. 

 
57. Reporting Conditions  

 
 a) The applicant must provide an annual report to the EPA in relation to the 

development as required by any licence under the Protection of the 
Environment Operations Act 1997 in relation to the development.  In the 
return the applicant must report on the annual monitoring undertaken 
(where the activity results in pollutant discharges), provide a summary of 
complaints relating to the development, report on compliance with licence 
conditions and provide a calculation of licence fees (administrative fees 
and, where relevant, load based fees) that are payable.  If load based 
fees apply to the activity the applicant will be required to submit load-
based calculation worksheets with the return. 

 
58. General conditions 

 
 a) The applicant must nominate at least two (2) person (and their telephone 

numbers) who will be available to the EPA and Muswellbrook Shire 
Council on a 24 hours basis, and who have authority to provide 
information and to implement such measures as may be necessary from 
time to time to address a pollution incident or to prevent from continuing 
as directed by an authorised officer of the EPA. 

 
DIPNR General Terms of Approval 

 
Administrative 
 
59. Prior to the commencement of any work within 40 metres of the Protected 

Waters a permit under Part 3A of the Rivers and Foreshore Improvements Act 
1948 (RFI) must be obtained from DIPNR. 

 
60. The works must be undertaken in accordance with the permit application, 

except as otherwise provided by the conditions of the permit. 
 

61. The permit will be granted for twelve months from the date of formal approval 
of the permit under Part 3A of the RFI Act. 

 
62. The permit will not be transferable to any other person, company or site. 

 
63. A copy of the permit must be kept on site at all times and made available to 

DIPNR officers upon request. 
 
64. The permit holder is responsible for compliance with all of the permit 

conditions. 
 
65. If any of the permit conditions are breached, the permit holder will be subject 

to a breach inspection fee and required to pay DIPNR $500.00 per inspection.  
The applicant will be required to pay the fee within 28 days of being invoiced.  
This fee shall be charge for the initial breach inspection and all subsequent 
inspection until the breach has been rectified to the satisfaction of DIPNR. 
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General 
 
66. The works must be designed and constructed such that the works do not 

cause sedimentation, erosion, reduction in waterway or permanent diversion 
of the Protected Waters. 

 
67. Stormwater discharge from the area of works must not cause any erosion or 

instability of the bank or bed of the Protected Waters. 
 
68. All demolition and construction materials are to be disposed of appropriately, 

so as not to case damage to the bank or bed of the Protected Waters. 
 
69. Scour protection and energy dissipation must be designed and constructed to 

prevent erosion of the bank or bed of the Protected Waters. 
 
70. The finished invert level of the culvert must be at the same level as the 

existing bed of the Protected Waters. 
 
Additional Information 
 
71. In assessing any subsequent permit application DIPNR will require the 

following additional information: 
 

 a) An Erosion and Sediment Control Plan prepared in accordance with 
Council’s Erosion and Sediment Control Plan Guidelines and to the 
satisfaction of DIPNR. 

 
 b) A Stormwater Management Plan prepared for the proposal that addresses 

the following requirements: 
 
 i) Any nutrient, detention and sediment control facilities for the site 

are to be constructed outside the riparian buffer zone and are 
generally not to be situated on Protected Waters. 

 ii) Post-development flow in all Protected Waters should mirror pre-
development flow both in the site and downstream of the site. 

 
 
NATIONAL PARKS AND WILDLIFE SERVICE General Terms of Approval 
 
72. Section 90 consent to destroy will be considered for the site Maid 1. 

 
ROADS AND TRAFFIC AUTHORITY REQUIREMENTS 
 
73. The New England Highway (SH9)/Grasstree Ridge Road intersection shall be 

ungraded to a RTA Type “AUR” intersection (AUSTROADS Type C) as shown 
on the attached Figure 1 and include: 

 
a) A right turn in deceleration and storage lane, left turn in deceleration land 

and left turn out acceleration land, extended as a climbing lane. 
 
b) Appropriate regulatory signage banning the right turn movement out of 

Grasstree Ridge Road onto the New England Highway for vehicles over 5 
tonnes.  Heavy vehicles shall not be permitted to turn right at any time.  
Light vehicles would be able to turn right at any time. 
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c) Pavement widening to accommodate all existing and additional auxiliary 

lanes, primarily on the southern side of New England Highway, including 
the retention of the 3.0 metre wide shoulder. 

 
 d) All storm water drainage and public utility adjustments required to 

accommodate the revise intersection arrangements. 
 

74. An 80-metre painted chervon (buffer) shall be provided between the end of the 
Pamger Drive right turn acceleration lane and the Grasstree Ridge Raod right 
turn lane. 

 
75. All required works shall be designed and constructed to RTA/Council 

requirements in accordance with the RTA’s Road Design Guide, 
AUSTROADS guidelines and relevant Australian Standard, as directed by the 
RTA at full cost to the developer and include: 

 
a) Auxiliary land for the 100 kph speed limit or 85th percentile speed, 

whichever it greater. 
b) Provisions for on-road cyclists (road shoulder). 
c) Sign posting and line marking. 
  

76. The new road works shall be constructed to the satisfaction of the RTA prior to 
commercial operations of the new quarry.  Material may be extracted from the 
quarry area for the purposes of constructing the intersection, but no material 
shall be sold or transported from the site during that time.  The material used 
in the construction of the intersection is to be to the RTA’s standards. 

 
77. The developer shall provide a Traffic Management Plan to RTA/Council 

requirements that addresses the management of construction and operational 
traffic. 

 
REASONS: 

 
The Reason for the imposition of the conditions is to: 

 
(i) Comply with the Environmental Planning and Assessment Act 

1979 and Regulations 2000, the Local Government Act, 1993, 
and the Building Code of Australia; 

 
 

(ii) Ensure the development is carried out to standards as 
determined by State Government authorities; 

(iii) Comply with Council’s Codes and Development Control Plans; 
(iv) Confirm and clarify the terms of Council’s approval; 
(v) Ensure the development is within the public interest, to minimise 

community costs with regard to infrastructure and to protect the 
amenity of the area; and 

(vi) Protect the environment, ensure that developments are 
sustainable and to reduce cumulative effects. 
 

ADVICE: 
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DEC (EPA) ADVICE: 
 
The DEC (EPA) advises the following conditions are mandatory for all EPA licences: 
1. Operating conditions 

Activities must be carried out in a competent manner. 
 

Licensed activities must be carried out in a competent manner.  This includes: 
• The processing, handling, movement and storage of materials and 

substances used to carry out the activity; and 
• The treatment, storage, processing, reprocessing, transport and 

disposal of waste generated by the activity 
 

Maintenance of plant and equipment 
 

All plant and equipment installed at the premises or used in connection with the 
licensed activity: 
 

• Must be maintained in a proper and efficient condition; and 
• Must be operated in a proper and efficient manner. 

 
2.  Monitoring and Reporting conditions 
  

Recording of pollution complaints 
 

The licensee must keep a legible record of all complaints made to the licensee 
or any employee or agent of the licensee in relation to pollution arising from any 
activity to which this licence applies.  The record must include details of the 
following: 

 
• The date and time of the complaint 
• The method by which  the complain was made 
• Any personal details of the complainant which were provided by the 

complainant or, if no such details were provided, a not to that effect 
• The nature of the complaint 
• The action taken by the licensee in relation to the complaint, including 

any follow up contact with the complainant 
• If no action was taken by the licensee, the reasons why no action was 

taken. 
 

The record of a complaint must be kept for at least 4 years after the complaint 
was made.  The record must be produced to any authorized officer of the EPA 
who asks to see them. 

 
 Telephone complaints line 
 

The licensee must operate during its operating hours a telephone complaints 
line for the purpose of receiving complaints from members of the public in 
relation to activities conducted at the premises or by the vehicle or mobile 
plant, unless otherwise specified in this licence.  The licensee must notify the 
public of the complaints line telephone number and the fact that it is a 
complaints line so that the impacted community knows how to make a 
complaint.  This condition does not apply until 3 months after this condition 
takes effect. 
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3. Reporting Conditions 
 

Annual Return Documents 
 

What documents must an Annual return contain? 
 

The licensee must complete and supply the the EPA an Annual Return in the 
approved form comprising: 

 
• A statement of compliance 
• A monitoring and complaints summary 

 
A copy of the form in which in the Annual return must be supplied to the EPA 
accompanies this licence.  Before the end of each reporting period, the EPA 
will provide to the licensee a copy of the form that must be completed and 
returned to the EPA. 

 
 Period covered by the Annual Return 
 

An Annual Return must be prepared in respect of each reporting period, 
except as provided below.  Note: The term “reporting period” is defined in the 
dictionary at the end of the licence.  Do not complete the Annual Return until 
after the end of the reporting period.  Where a licence is transferred from the 
licensee to a new licensee, 

 
• The transferring licensee must prepare an Annual Return for the period 

commencing on the first day of the reporting period and ending on the 
date the application for the transfer of the licence to the new licensee is 
granted; and 

• The new licensee must prepare an annual return for the period 
commencing on the date the application for the transfer of the licence is 
granted and ending on the last day of the reporting period. 

 
 Note:  An application to transfer a licence must be made in the approved form 

for this purpose.  Where this licence is surrendered by the licensee or revoked 
by the EPA or Minister, the licensee must prepare an annual return in respect 
of the period commencing on the first day of the reporting period and ending 
on: 

• In relation to the surrender of a licence – the date which notice in writing 
of approval of the surrender is given, or 

• In relation to the revocation of he licence – the date from which the 
notice revoking the licence operates. 

 
Deadline for Annual Return 

 
The Annual Return for the reporting period must be supplied to the EPA by 
registered post not later than 60 days after the end of each reporting period or 
in the case of a transferring licence not later than 60 days after the date the 
transfer was granted (the ‘due date’). 

 
Licensee must retain copy of Annual Return 
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The licensee must retain a copy of the annual return supplied to the EPA for a 
period of at least 4 years after the annual return was due to be supplied to the 
EPA. 

 
Certifying of Statement of Compliance and Signing of Monitoring and 
Complaints Summary 

 
Within the Annual Return, the Statement of Compliance must be certified and 
the monitoring and complaints summary must be signed by: 

 
• The licence holder, or 
• By a person approved in writing by the EPA to sign on behalf of the 

licence holder 
 

A person who has been given written approval to certify a Statement of 
Compliance under a licence issued under the Pollution Control Act is taken to 
be approved for the purpose of this condition until the date of first review of 
this licence. 

 
Notification of Environmental Harm 
 
The licensee or its employees must notify the EPA of incidents causing or 
threatening material harm to the environment as soon as practicable after the 
person becomes aware of the incident in accordance with the requirements of 
Part 5.7 of the Act.  Notifications must be made be telephoning the EPA’s 
Pollution Line service in 131 555.  The licensee must provide written details of 
the notification to the EPA within 7 days of the date on which the incident 
occurred. 
 
Written Report 
 
Where an authorised officer of the EPA suspects on reasonable grounds that: 
 

• Where this licence applies to premises, an event has occurred at the 
premises, or  

• Where this licence applies to vehicles or mobile plant, an event has 
occurred in connection with the carrying out of the activities authorised 
by this licence and the event has caused, is causing or is likely to cause 
material harm to the environment (whether the harm occurs on or off the 
premises to which the licence applies), the authorised officer may 
request a written report of the event. 

 
The licensee must make all reasonable inquires in relation to the event and 
supply the report to the EPA within such time as may be specified in the 
request.  The request may require a report which includes any or all of the 
following information: 
 

• The  cause, time and duration of the event 
• The type, volume and concentration of every pollutant discharged as a 

result of the event 
• The name, address and business hours telephone number of employees 

or agents of the licensee, or a specified class of them, who witnessed 
the event 
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• The name, address and business hours telephone numbers of every 
other person (or whom the licensee is aware) who witnessed the event, 
unless the licensee has been unable to obtain that information after 
making reasonable effort 

• Action taken by the licensee in relation ti the event, including any follow 
up contact with any complainants 

• Details of any measure taken or proposed to be taken to prevent or 
mitigate against a recurrence of such an event 

• Any other relevant matters 
  
The EPA may make a written request for further details in relation to any of the 
above matters if it is not satisfied with the report provided by the licensee.  The 
licensee must provide such further details to the EPA within the time specified 
in the request. 
 

4.   General Conditions 
 
Copy of licence kept at the premises or on the vehicle or mobile plant 
 
A copy of the licence must be kept at the premises or on the vehicle or mobile 
plant to which the licence applies.  
 
The licence must be produced to any authorised officer of the EPA who asks 
to see it. 
 
The licence must be available for inspection by any employee or agent of the 
licensee working at the premises or operating the vehicle or mobile plant. 

 
DIPNR ADVICE: 

 
1. The permit will not apply to works already undertaken.  Retrospective approval 

will not be granted under the RFI Act 1948. 
 

2. The permit will not give the permit holder the right to occupy any land without 
the consent of all owners. 
 

3. The permit will not relieve the permit holder of any obligation or requirements 
of any other acts, planning controls of Australian Standard. 
 

4. The permit does not apply to any works on Crown Land.  Works on Crown 
Land must satisfy the statutory requirements of the Crown Lands Act 1989. 

5. Works on Crown public roads require DIPNRs approval and must satisfy the 
statutory requirements of the Roads Act 1993. 
 
Definitions under the RFI Act: 
 

• Protected land means: 
 

a) land that is the bank, shore or bed of protected waters, or 
 

b) land that is not more than 40 metres from the top of the bank or 
shore of protected waters (measured horizontally from the top of 
the bank or shore), or 
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c) material at any time deposited, naturally or otherwise and whether 
or not in layers, of or under land referred to in paragraph a) or b). 

 
o Protected waters means a river, lake into or from a river flow, 

coastal lake or lagoon (including any permanent or temporary 
channel between a coastal lake or lagoon and the sea). 

 
o River includes any stream of water, whether perennial or 

intermittent, flowing in a natural channel, or in a natural channel 
artificially improved, or in a artificial channel which has changed 
the course of the stream of water and any affluent, confluent, 
branch, or other stream into a from which the river flows and, in 
the case of a river running to the sea or into any coastal bay or 
inlet or into a coastal lake, include the estuary of such river and 
any arm or branch of same and any part of the river influenced 
by tidal waters. 

 
RIGHT OF APPEAL: 

 
If you are dissatisfied with this decision, Section 97 of the Environmental Planning and 
Assessment Act 1979 gives you the right to appeal to the Land and Environment Court 
within 12 months after the date on which you receive this notice. 
 
APPROVED AT COUNCIL MEETING HELD 15 JUNE 2004 
 
AND AS MODIFIED AT COUNCIL MEETING HELD 13TH DECEMBER 2004 
 
AND AS MODIFIED AT COUNCIL MEETING HELD 10th DECEMBER 2007 
 
 
It should be noted that this approval remains effective from the original date of 
consent, 15th June 2004. 
 
Section 96 confers on an applicant who is dissatisfied with this determination a right 
of appeal to the Land and Environment Court under Section 96(6) of the 
Environmental Planning and Assessment Act 1979 (except in the case of State 
Significant Development).  This appeal provision is pursuant to the Land and 
Environment Court Rules and is exercisable within sixty (60) days of the date of 
determination. 
 
Should you require further information in relation to this matter, please contact me on 
02 6549 3777. 
 
APPROVED BY DELEGATED AUTHORITY 
 
 
 
 
Donna Watson 
Development Planner 
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6.4 OUTSTANDING DEVELOPMENT APPLICATIONS 

Attachments: A. Outstanding Development Applications 3 October 2019   
Responsible Officer: Sharon Pope - Assistant Director - Environment & Community 

Services  
Author: Michelle Reichert - Administration Officer  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Facilitate the inspection of all development sites subject to 
Development Application / Construction Certificate in accordance 
with statutory requirements.        

 

 

PURPOSE 
OFFICER’S RECOMMENDATION 
The Committee note the undetermined Development Applications listed in Attachment A and the 
status of their assessment.   

Moved: _____________________________ Seconded: _______________________________ 

STATUTORY IMPLICATIONS 
Under the provisions of the Environmental Planning and Assessment Regulation 2000 Council has a 
statutory obligation to assess: 
General development applications within 40 days (excluding stop the clock days) of their receipt; and 
The following types of development applications within 60 days (excluding stop the clock days) of their 
receipt: 

(i) Designated development,  
(ii) Integrated development, 
(iii) Development for which the concurrence of a concurrence authority is required, and 
(iv) A development application accompanied by a biodiversity development assessment.   
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6.5 UPDATE ON REVISION OF RIVERS AND DRAINAGE CHANNELS 
POLICY AND SECTION 25 OF THE DCP 

Attachments: A. Revised Rivers and Drainage Channels Policy  
B. Revised Section 25 of DCP 2009   

Responsible Officer: Fiona Plesman - General Manager  
Author: Sharon Pope - Assistant Director - Environment & Community 

Services  

Community Plan Issue: Our community's infrastructure is planned well, is safe and reliable 
and provides required levels of service 

Community Plan Goal: Maintain and continually improve community infrastructure across 
the Shire. 

Community Plan Strategy: Implement prioritised (but responsive) rolling works program of 
maintenance.        

 

 

PURPOSE 
Staff have had discussions about revisions that could be made to both the Rivers and Drainage 
Channels Policy and Section 25 of DCP 2009.  The purpose of this report is to present ideas to the 
Committee and seek feedback. 
 

OFFICER’S RECOMMENDATION 
The information contained in this report be noted. 
 
 

Moved: ____________________________ Seconded: __________________________ 

REPORT 
Muswellbrook Shire Council is committed to ensuring the responsible and orderly management of rivers 
and urban drainage systems throughout the Shire and so enhance and improve them with respect to: 
 
a) natural environmental values; 
b) aquatic fauna habitat; 
c) water quality or availability; 
d) drainage and flood risk management; 
e) maintainability; 
f) accessibility; and 
g) visual amenity. 
 
The Committee has previously identified the need for revisions to the Rivers and Drainage Channels 
Policy and Section 25 of DCP 2009 to ensure adequate provision is made in new development for 
easements to access riparian corridors for rehabilitation purposes and easements to protect/maintain 
urban drainage channels and piped drainage systems.   
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A revised version of the Rivers and Drainage Policy is provided as Attachment A, and a revised draft 
Section 25 of DCP 2009 is provided as Attachment B. 
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Policy Objective 
Muswellbrook Shire Council is committed to ensuring the responsible and orderly management of 
rivers and urban drainage systems throughout the Shire and so enhance and improve them with 
respect to: 
 

a) natural environmental values; 
b) aquatic fauna habitat; 
c) water quality or availability; 
d) drainage and flood risk management; 
e) maintainability; 
f) accessibility; and 
g) visual amenity. 

 

Risks being addressed 
Identify risks from the IR&P documents which this policy addresses  

 

Scope 
The policy applies to development in the areas of the Shire which impact upon, adjoins or 
crosses rivers and urban drainage systems.  

 

Definitions 
For the purpose of this policy a river has the same meaning as in the Water Management Act 
2000, being 
 
“river includes: 
 
(a) any watercourse, whether perennial or intermittent and whether comprising a natural 

channel or a natural channel artificially improved, and 

(b) any tributary, branch or other watercourse into or from which a watercourse referred to in 
paragraph (a) flows, and 

(c) anything declared by the regulations to be a river, 

whether or not it also forms part of a lake or estuary, but does not include anything declared by 
the regulations not to be a river.” 
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 “urban drainage systems”  shall mean any channel, drain or open swale channelling water, 
 (including intermittent channels)  including but not limited to the Lorne Street  Catchment 
 etc……..  

Policy Statement 
To define Council’s obligations and expectations about maintenance, improvements and 
rehabilitation of rivers including urban drainage systems. 
 
To provide development standards and guidelines for development that is proposed on land that 
includes or is adjacent to rivers and urban drainage systems. 
 
To manage and affect ownership of rivers (including adjacent levees) and urban drainage systems in 
order to achieve better environmental outcomes in a financially sustainable manner. 

Delegations 
List all relevant delegations 

 

Legislation 
Local Government Act  
Environmental Planning and Assessment Act 
Biodiversity Conservation Act 2016 
Fisheries Management Act 1994 
Water Management Act 2000 
Conveyancing Act 1919 

 

References 
 

 

Dispute Resolution 
Nil 

 

Associated Council Documentation 
Urban Riparian Masterplan 
Flood Plain Plan 
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Attachments, procedures and guidelines 
Floodplain Development Manual (NSW Government)  

 

Authorisation Details 

Authorised by: Council 

Minute No:  

Date:  

Review timeframe:  

Department: Planning, Environment and Regulatory Services 

Document Owner:  

Details History 
Version 
No. 

Date 
changed 

Policy type Modified by Amendments made 

     

     

     

     

1. RIPARIAN CORRIDORS 
 

A riparian corridor forms a transition zone between the land, also known as the terrestrial 
environment, and the river. Riparian corridors perform a range of important environmental 
functions such as:  

  
• providing bed and bank stability and reducing bank and channel erosion  
• protecting water quality by trapping sediment, nutrients and other contaminants  
• providing diversity of habitat for terrestrial, riparian and aquatic plants (flora) and animals 

(fauna)  
• providing connectivity between wildlife habitats  
• conveying flood flows and controlling the direction of flood flows  
• providing an interface or buffer between developments and waterways  
• providing passive recreational uses.  

 
The protection, restoration or rehabilitation of vegetated riparian corridors is important for 
maintaining or improving the shape, stability (or geomorphic form) and ecological functions of a 
river. 

 
The riparian corridor consists of:  

  
• the channel which comprises the bed and banks of the river (to the highest bank) and  
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• the vegetated riparian zone (VRZ) adjoining the channel.  
 

Figure 1 - Vegetated Riparian Zones (VRZ) 
 

 
 

The NSW Officer of Water recommends a VRZ width based on an order as classified under the 
Strahler System of ordering rivers and using current 1:25 000 topographic maps (see Figure 2 
and Table 1). The width of the VRZ should be measured from the top of the highest bank on 
both sides of the river. 

 
 
 
 
 
Figure 2 The Strahler System 
 
 
 
 
 
  
 
 
 
Table 1  VRZ Zones  
 
 

Types of Rivers VRZ Width 
(Each side of 
river) for R 1 and R2 

VRZ Width 
(each side of 
river) for RU1, 
RU2, RU3, R5, 
?? 

Any fourth order1 river 
or greater  
Hunter River 
Goulburn River 

12 metres  40m + channel 
width 

Any other river 20 metres  40m + channel 
width 

an urban drainage 
system 

3 metres  N/A 
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 1 As classified under the Strahler System of ordering rivers. 
 
 
 
 
 
 
 
 
1. REQUIREMENTS FOR DEVELOPMENT ON LAND ADJACENT TO RIVERS AND RIPARIAN 

ZONES 
 
3.1.  Rivers must be maintained in as natural a state as is feasible, including the maintenance of 

riparian vegetation and habitat. 
 
3.2.  Where a development is associated with, or will affect a river, rehabilitation must occur to return 

that river, as much as possible, to a natural state.  
 
3.3.  Stormwater must be managed to minimise nutrient and sediment run-off entering constructed 

drainage lines or rivers. 
 
3.4.  Development within a Vegetated Riparian Zone (VRZ), as shown in Table 1 – VRZ Zones, 

should be avoided where possible to retain its ecological processes.  Where development is 
unavoidable within the VRZ, it must be demonstrated that potential impacts on water quality, 
aquatic habitat, and riparian vegetation will be negligible and can be managed effectively. 

 
3.5.  A Plan of Management must be submitted in accordance with State Government guidelines for 

development proposed within a VRZ. 
 
3.6.  Bushfire Asset Protection Zones must not be located within the Vegetated Riparian Zones. 
 
3.7 Suitable public and/or Council access is to be provided for maintenance of the riparian corridor. 
 
3.8  Where the riparian corridor or drainage reserve is to be in public ownership, the development is 

to be planned such that there are suitably sized interfaces between the corridor and a public 
road or public reserve.  These interfaces, and any other points of access shall be provided with 
suitable vehicle barriers and heavy duty locked gates to control unauthorised vehicular access. 

 
3.9 The riparian corridor or drainage reserve shall be connected to other reserve and natural areas 

in an approved manner that facilitates vegetated corridors of suitable habitat. 
 
3.10 Development to which the policy applies must include, together with the environmental 

assessment the following: 
• Detailed engineering survey of the river that extends sufficiently across the land and 

immediate upstream and downstream reaches and any lateral tributaries or drainage 
connections; 

• Confirmation of the tenure of the land and river; 
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• Flood risk impact assessment by a suitably qualified engineer, including either detailed 
reference to an adopted formal flood study, floodplain risk management plan; OR provision 
of an adequate level of flood analysis and flood risk analysis by original work to a standard 
acceptable to Council; 

• Review of existing vegetation of the river that extends sufficiently across the land and 
immediate upstream and downstream reaches; and a statement addressing improvements 
or enhancements to be gained by the application; and 

• Review of existing interventions in the river that extends sufficiently across the land and 
immediate upstream and downstream reaches; for example: bed and bank works, 
buildings, retaining walls, fences, cut and fill works, drainage connections, services 
crossings, etc; and a statement about how the river is to be improved or enhanced by the 
application 

 
2. GUIDELINES FOR DEVELOPMENT ASSESSMENT 
 
4.1 The following may require development consent from Council, including any necessary 

Controlled Activity Approval from the NSW Office of Water or a Dredging Permit from Fisheries 
NSW as required:  
 
• the removal of trees or vegetation;  
• any works in locations that contain threatened species, or threatened ecological 

communities, or their habitats as listed under the Biodiversity Conservation Act 2016 or 
the Fisheries Management Act 1994, or in Key Fish Habitat as mapped by Fisheries 
NSW; and 

• works, including excavation, scour protection and engineered bed or bank stabilisation 
works. 

 
In most instances, waterfront land and river activities will require a Controlled Activity Approval 
(CAA) pursuant to the Water Management Act (WMA) 2000. 

 
4.2 Where the requirement for referral to the NSW Office of Water is not triggered, similar 

principles will be followed along a given river, or where relevant, adapted from those applied in 
similar situations; or apply standard consistent conditions to similar applications.  For example 
requirements for waterway and vegetation restoration and improvement works to an approved 
design, and requirements for a waterway maintenance plan with a suitable bond held for an 
establishment period of at least two years. 

 
4.3 In some instances waterfront land and river activities may require a permit under s.90 of the 

National Parks and Wildlife Act 1974 where the works may affect Aboriginal heritage. 
 
4.4 Development assessment will also include: 
 

• assessment of the flood information either by a suitably qualified council engineer, or a 
council appointed independent expert engineer.   

• Assessment of flood risk; assessment of all the applicable waterway requirements in 
terms of: capacity, depth and velocity and potential impacts upstream and downstream, 
bed and bank stabilisation requirements; appropriate vegetation; water quality 
requirements, treatment of crossings and service crossings, maintainability, access, 
fencing, need for easements etc. 

• Reference to the New South Wales Publication Planning for Bushfire Protection 2006 to 
avoid creating fire risks within Asset Protection Zones. 
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3. GUIDELINES FOR REZONING PROPOSALS  
 

The following section applies to future rezoning requests/planning proposals.  Council 
considers that identification of rivers, drainage channels and riparian vegetation is a critical 
component of early stage in the land use planning process, and requires proponents to ensure 
that protecting and maintaining of rivers and drainage channels will be one of the factors to be 
considered in the preparation of overall stormwater management strategy for greenfield sites.  
The Planning proposal should:  
 
i. Identify existing rivers and drainage channels  

 
ii. Determine appropriate riparian corridor width, in accordance with Table 1 of this Policy. 

 
iii. Take into consideration riparian vegetation connectivity and potential opportunities for 

future connectivity of riparian vegetation  
iv. Incorporate identified rivers, drainage channels and associated riparian zones into a 

concept plan  
 

v. Recognise potential social, economic and environmental benefits and potential land use 
activities within identified areas (i.e. easements, passive recreational areas) 

 
4. OWNERSHIP OF RIVERS AND URBAN DRAINAGE SYSTEMS 

 
Wherever possible rivers (including adjacent levees) and urban drainage systems are to be 
publicly accessible.  Wherever possible easements for access and drainage must be created to 
the benefit of Council.   
 
Council will consider the transfer of ownership to Council of rivers (including adjacent levees) 
and urban drainage systems only in circumstances where the outcomes of this policy will only 
be achieved through that dedication.  Transfer will only be agreed to following rehabilitation of 
the river (including adjacent levees) and/or urban drainage system to a standard agreed to by 
Council.  Transfer will only be agreed to at a nil cost to Council. 
 

5. EASEMENTS AND RESTRICTIONS AS TO USER 
 

Easements and restrictions as to user within the urban areas of the Shire will be required 
depending on the extent to which access to Council assets is required and to ensure 
minimisation of the risk to urban drainage and flooding.  

 
Easements are generally for the purpose of: 

 
(a) protecting Council’s assets and other property from damage and to prevent injury; 
 
(b) ensure access to Council’s works for operations , maintenance and rehabilitation; 
 
(c) alert owners of property that pipe work and/or other infrastructure is on their property and 

that special conditions apply; and 
 
(d) to facilitate construction and limit the future use of the land in a particular way so as to 

satisfy the above. 
 

Where rivers are predominantly functioning as an integral part of an urban drainage system, 
(such as Possum Gully), easements to drain water in favour of council will be required for all 
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new development.  The size and alignment is to be guided by a stormwater study should one 
exist or by an assessment by Council’s engineer based on the assessment of the application.  
Generally, it will involve at least the ‘Floodway’ as defined in the Floodplain Development 
Manual; however, in some instances additional lands may be required for riparian management 
reasons, and or maintenance/access considerations.  Depending on location, easement for 
access may also be required. 

 
Restrictions as to user may also be required to: 
a)  control floor levels; 
b) impose  flood risk minimisation requirements, ; 
c) Impose conditions associated with land and waterway management to enhance flood 

minimisation requirements . 
 

In the case of rivers that are predominantly draining large rural and natural catchments 
beyond the urban areas, but which do receive a small proportion of flow from urban runoff, 
including Denman Creek, Muscle Creek, and the Hunter River, easements to drain water in 
favour of Council will not be required over the river, but may be required over any lateral 
drainage systems.  The size and alignment is to be guided by a stormwater study should 
one exist or an assessment by councils engineer based on the assessment of the 
application. 

 
Depending on location, easements for access for rivercare, waterway and land management 
activities may also be required. 
 
Where development is proposed in the R1, R2, B2, B5 (?) zones, and for development the cost 
of which is less than $50,000,  Council shall pay the reasonable costs of the Applicant for: 
 
a) Surveying costs; 
b) Legal fees; 
c) Mortgagee consent fees; and 
d) Registration fess; 
For the creation and registration of the easement. 

 
6. MAINTENANCE REQUIREMENTS 
 

This policy recognises that rivers (including adjacent levees) and drainage channels and their 
associated vegetation should be left in as undisturbed a state as possible, unless extraordinary 
circumstances apply. Notwithstanding this, Council recognises that there are instances in which 
the condition of rivers may deteriorate as a result of inappropriate development, erosion and/or 
sedimentation, overgrowth with weeds or dumping or accumulation of rubbish. In such cases, it 
is recognised that maintenance and/or rehabilitation of these waterways may be required. 

 
8.1 Drainage Easements 
 

Council is responsible for the maintenance of all of its structures within private property where 
Council has acquired a drainage easement on such property.  

 
8.2 Rivers 
 

It is important that river and riparian areas are maintained by the landowner to the extent 
reasonably practical.  Rivers form a valuable component of the environment and should be 
sensitively and effectively managed.  A well-managed river also has high aesthetic values and 
provides valuable habitat. 
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In general, only minor maintenance activities are permitted.  Such activities should occur with 
care and consideration of the physical and ecological integrity of the river and in accordance 
with relevant environmental legislation and guidelines. 

 
Major maintenance work ie excavation, filling, diversion, scour protection, improvements etc, 
will require development consent including the necessary approvals from state government 
agencies under the Water Management Act 2000, the Fisheries Management Act 1994 and 
possibly the National Parks and Wildlife Act 1974. 
 
Council will address significant incidences of bank and bed erosion/scour/siltation, if this 
damage is a direct result of Council’s actions.  

 
Easements, where required, are intended to give Council rights to drain water, install or 
maintain infrastructure, or intervene in land management matters that potentially impact on the 
viability of the river.  The easement is not intended to imply that Council will maintain the 
vegetation or fencing, etc. 

 
7. FENCING REQUIREMENTS 
 

It is important that the river is maintained and utilised by the landowner to the extent reasonably 
practical.  Fencing of private land along a river forms an interface between the built and natural 
environment and should be sensitively managed. 

 
To this end the fencing shall achieve the following objectives: 

 
a) Lateral fencing shall allow for unimpeded passage of stormwater flows and floodwaters, and for 

overland flow to the river.  Consideration of the risk associated with the fencing in respect to 
things like debris loadings, and potential to cause downstream issues if washed away; 

b) Longitudinal fencing along the easement or riparian zones shall be see-through and permeable 
and incorporate suitable gates to allow maintenance access. 

 
 
8. APPLICATIONS OR REQUESTS FOR IMPROVEMENTS OR REHABILITATION 
 
10.1 Within Drainage Easements 
 

All requests for improvements in Council drainage easements within private property are to be 
received and assessed as to whether the work is of net benefit to the community and the 
environment and prioritised according to budget constraints.  If Council is to contribute to the 
works, the property owner must contribute at least one-half of the cost of the work. 

 
If the work is required to facilitate the development of the land, then the works, if approved, will 
be at the owner’s full cost. 
 

10.2 Within Rivers and Riparian Corridors 
 

Owners wishing to make improvements or to rehabilitate rivers and or riparian corridors in 
private property are responsible for arranging and carrying out the work at their own cost. 

 
The owner will need to obtain development consent from Council, including the necessary 
approvals from state government authorities under the Water Management Act 2000 and the 
Fisheries Management Act 1994. 
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Council may determine that an easement in favour of Council should be created over the 
improved riparian corridor and/or river in order to ensure drainage of a public road, in which 
case granting of the easement should be at no cost to Council. 

 
10.3 Inter-allotment Drainage Easements (Benefiting private property owners) 
 

In most cases all maintenance, improvements and rehabilitation works to drains in inter-
allotment drainage easements within private property are the responsibility of property owners 
and users of the easement.  These drains are usually ‘private’ drains and do not belong to 
Council.  There are a few exceptions to this where the inter-allotment drainage easements 
benefit Council by enabling the drainage of public land.  In these cases the drain is in the 
ownership of Council. 

 
If there is a problem, ie damaged or defective pipes or flooding to a lower property, Council 
(under Section 124 of the Local Government Act 1993) may direct the owners and users of the 
drain to undertake repairs or maintenance. 

 
10.4 Within Public Reserves, Drainage Reserves, Public Road Reserves or Council owned land 
 

(a) Maintenance – Council is responsible for maintenance of rivers and drainage channels in 
council-managed public land. 

 
(b) Improvements and Rehabilitation – All requests for improvements and rehabilitation will 

be assessed to determine desirability, prioritised according to budget constraints, and 
considered for allocations of funds in Council’s Works Programs. 

 
9. UNAPPROVED DRAINAGE WORKS 
 

Property owners are required to accept natural flows from adjoining properties and control and 
dispose of flows properly. 

 
11.1 Unapproved Drainage Works on Council Land 

 
If unapproved drainage works are carried out on Council land, Council may remove the works 
and recover costs from the owner that carried out the work. 

 
11.2 Unapproved Drainage Works on Private Land. 
 

(a) If new unapproved drainage works (approvals required under the Muswellbrook Local 
Environment Plan) are carried out on private land, Council may require the owner to 
remove the works at the owner’s expense. 

 
(b) Maintenance – where existing unapproved drainage infrastructure is located on private 

owned land, Council will not maintain the infrastructure. 
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Section 25 – Water Management 
 
25.1  Preamble  
 
Council recognises that stormwater is a valuable resource which, when managed 
appropriately can contribute to the attainment of quality environments and water 
conservation objectives.  New urban development has the potential to be designed and 
constructed in a way that is complementary rather than antagonistic to the natural 
environment and the existing built environment.  With reference to stormwater this is 
commonly referred to as water smart development.  
 
Water smart development, is development that is carefully designed, constructed and 
maintained so as to minimise impacts on the natural water cycle and the existing urban 
form.  It is part of the contemporary trend towards more sustainable solutions that 
protect the environment and cost less.   
 
Water smart development can help counteract many negative impacts of urban 
development on the natural water cycle.  By utilising appropriate measures in the design 
and operation of development, it is possible to: 

• Maintain and restore natural water balance 
• Reduce flood risk in urban areas 
• Reduce erosion of water ways slopes and banks 
• Improve water quality in streams and ground water 
• Make more efficient use of water resources 
• Reduce cost of providing and maintaining water infrastructure 
• Protect and restore aquatic and riparian ecosystems and habitats. 
 

The intent of this section is to foster the potential for water smart development and 
encourage more sustainable approaches to urban design and urban water management 
in Muswellbrook Shire. 
The following legislation and policies are relevant to development to which this section 
of the DCP applies: 

• Water Management Act 2000 

• Protection of the Environment Operations Act 1997 

• The Hunter-Central Rivers Catchment Action Plan 2013-2023 

• Muswellbrook Shire Council Policy – Rivers and Drainage Channels 
 
25.1.1  Aims 
 
The aims of this section of the DCP are to: 
 

• Ensure stormwater is controlled in a way that minimises nuisances and damage 
to the adjoining properties 

• Manage natural drainage lines and water bodies to sustainably protect the health 
of the receiving waterway. 

• Mitigate pollutants from entering waterways. 
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• Ensure appropriate easements are provided over existing drainage systems on 
private property. 

• Assist in the efficient use of water. 
 

Development specific design  
This DCP section has been written to ensure that water management techniques 
employed in any new development in Muswellbrook Shire are appropriate to the type of 
development.  This DCP section applies to any development that requires consent other 
than: 

• changes to existing building facades;  
• minor alterations and additions to residential buildings that increase floor area by 

less than 10% 
• advertising signs; and  
• changes of use, except for a change of use that may involve the use, storage or 

transportation of potential contaminants/polluting substances or changes to at-
grade car parking areas that are exposed to rainfall events. 

 
25.2  ALL DEVELOPMENT GENERAL 
 
Development has the potential to increase the impermeable area of the site and this has 
an impact on the quantity, quality and frequency of stormwater flowing from the site.  
The rapid, concentrated collection and increased volume and discharge of stormwater 
can contribute to nuisance localised flooding, increased soil erosion, sedimentation of 
water ways and destruction of aquatic eco systems.  Appropriate stormwater 
management is essential for maintaining the amenity of urban areas and health of the 
environment. 
The general provisions of this section apply to all development proposals, and specific 
information on residential, non-residential and subdivision requirements will also apply 
to specific development proposals. 
 
25.2.1 Applications 
 
Objectives 
 

a)  To ensure that stormwater discharges do not cause poor environmental 
outcomes or nuisance to adjoining or neighbouring lands. 

 
Controls 
 
Site discharge controls will overflow from time to time. Poorly managed overflows can 
cause difficulties beyond the site. Accordingly,  

i) Council requires that all impervious areas be designed so that overflows do not 
adversely affect neighbouring properties by way of intensification, concentration 
or inappropriate disposal across property boundaries.  

ii) Where the site falls away from the street and an interallotment drainage line 
exists, overflows are to be directed to that interallotment drainage line. 
Otherwise, the overflow may be directed to a dispersion trench subject to 
favourable geotechnical conditions. Design details for dispersion trenches shall 
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be obtained from an appropriately qualified civil engineer and submitted with 
applications for approval.  

iii) Overflows from paved areas adjacent to the property boundary must be re-
directed by a kerb or formed gutter or table drain to drain into an approved piped 
system or away from neighbouring properties in a manner that will not cause a 
nuisance. 

 
A Development Application is to be accompanied by information and concept or 
preliminary plans demonstrating compliance with the relevant requirements of this 
section of the DCP. 
 

 
25.2.2 Existing Drainage Systems and Easements 
  
 
Objectives 
 

a) To ensure that appropriate long term arrangements are in place to allow for 
continued use, rehabilitation and maintenance of existing drainage systems   

 
Controls 
 

i) Where a drainage system serving other lands property is located on the 
development site, that system is to be protected by an easement in favour 
of the beneficiary of the drainage system in order to permit the continued 
use of the drain. At the same time, a drainage easement gives the 
beneficiary the right to maintain the pipes contained in the easement. 

ii) Where a drainage system that forms part of Council’s urban stormwater 
system is located on the development site, that drainage system is to be 
protected by an easement, in favour of Council, in order to permit the 
continued use and maintenance of the system. “Council’s urban 
stormwater  system” is defined as any river, creek, drain, channel or swale 
channelling water within the urban areas of the Shire.  

iii) Easements shall contain terms including, but not limited to: 
I. The occupier not obstructing the river, creek, drain channel or 

swale; 
II. The occupier not running livestock within the area of the easement; 
III. Council having the right to enter the property to undertake 

rehabilitation, repairs and maintenance to the  site of the easement. 
iv)  Registration of the Easement shall be required prior to the issue of the 
 construction certificate. 
 

 
 

iv) New buildings are not to be constructed over or compromise the integrity of 
drainage lines or easements originating from outside the site. 

v) Where an existing drainage line runs under a proposed building, the 
drainage line and any associated easement is to be diverted around the 
building. Redundant easements are to be extinguished and new 
easements are to be created. 

vi) Where an existing drainage system across the site is being retained, 
access to the existing system is not to be affected by the proposed 
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development. Also, the development is to be designed so as not to 
degrade the structural integrity of the system. Vehicular and pedestrian 
access, and vehicle parking areas, may be constructed over a drainage 
system or easement, however the cost of maintaining or replacing these 
assets, particularly if damaged during a rainfall event, will be the 
responsibility of the landowner. 

vii) Where an existing drainage system across the site is in the form of an 
open channel, and the depths or velocity of water flowing through the 
channel in rainfall events poses a risk to life, the open channel is to be 
replaced by a suitably designed piped drainage system. 

 
25.2.3  Flooding and Runoff Regimes 
 
Objectives 
 

a)  To ensure that post development runoff reflects pre-development conditions 
b)  To ensure that development does not result in environmental damage within 

existing drainage courses and receiving waters 
 
A. Replicating Natural Conditions  
Developed catchments typically give rise to large percentages of impervious areas. 
While there is a general perception that this creates more runoff during heavy rain 
events, the effect of impervious areas on drainage networks is none more pronounced 
than during common rainfall. Lighter rain occurs more often than intense (flood 
producing) rain. However this light rain does not produce runoff from pervious surfaces. 
On the other hand, developed areas generate significant runoff from these light rain 
events. Natural creek systems tend to be scoured out by this larger number of runoff 
events. Whole ecosystems depend on creek beds and banks to survive and in turn 
these ecosystems deliver positive environmental values. 
 
Controls 
 

(i) Development is to be designed so that runoff from low intensity, common 
rainfall is equivalent to the runoff from a natural catchment. This can be 
achieved by intercepting and storing runoff in extended storage detention 
basins and discharging at greatly reduced rates. 

(ii) Alternatively, existing degraded downstream streams can be sympathetically 
engineered to re-establish a natural riparian eco system that can cope with 
the changed hydrological regime. 

 
B.  Managing peak runoff  
Runoff generated by more intense rainfall needs to be managed so that there is no 
downstream property damage or risk to public safety.  
 
Controls 
 

(i) Developments are to be designed in accordance with “Australian Rain Fall 
and Run off” and the NSW Floodplain Development Manual.  

(ii) Designs to be prepared in accordance with the Muswellbrook Shire Council 
Handbook for Drainage Design Criteria and the quality assurance 
requirements of AUS-SPEC are satisfied. 
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25.2.4  Overflow disposal  
 
Where site discharge controls are used in accordance with this section, overflows will 
be discharged from those controls from time to time.  
In any case, Council has a traditional role in ensuring that discharges are managed 
appropriately so that they do not cause excessive nuisance to others.  
 
Objectives 
 

a)  To ensure that stormwater discharges do not cause excessive nuisance to 
adjoining or neighbouring lands 

 
Controls 
 

(i)  Development is to be designed so that overflows do not adversely affect 
neighbouring properties by way of intensification, concentration or 
inappropriate disposal across property boundaries. This can be achieved by 
securing appropriate easements over downstream properties or discharging 
overflows directly to the street system where feasible. 

(ii)  Overflows from paved areas adjacent to the property boundary are to be 
directed by a kerb or formed gutter to drain away from neighbouring 
properties.  

 
25.2.5  Pollutants  
 
All litter that finds its way onto roads and into drainage systems ends up in creeks, 
rivers and the ocean. Litter is a continuing threat to healthy aquatic ecosystems and the 
visual amenity of waterways.  
 
A number of key pollutants present a significant threat to waterways. Dissolved and 
absorbed pollutants and emulsified hydrocarbons can in some cases be toxic to aquatic 
ecosystems while nutrients can promote exotic plant growth, including toxic forms of 
algae. All of these represent a threat to visual amenity, aquatic ecosystems and to 
recreational values. 

 
Objectives 
 

a)  To ensure that stormwater generated from development does not result in 
pollution of water courses or receiving waters 

 
Controls 
 

(i) Stormwater management systems are to be designed to capture and remove 
all litter larger than 5mm in size. 

(ii) Pollution reduction devices. The objective of pollution reduction devices e.g. 
Gross Pollutant Traps, is to remove contaminants such as oil, sediment and 
other pollutants before stormwater discharges into the receiving system beyond 
the site of the development. Pollution reduction devices must be installed for the 
following developments: 

 
▪ residential developments with more than five dwellings or new 
greenfield residential subdivisions 
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▪ all commercial developments that may involve the use, storage or 
transportation of potential contaminants/polluting substances or have at-
grade car parking areas that are exposed to rainfall events.  
▪ commercial developments on allotments greater than 2,000m2 where 
the impervious area exceeds 50% of the area of the site 
▪ all industrial developments 

 
(iii) The event mean concentration of specific pollutants is not to exceed that in 

the following table. 
 
 

Pollutant Maximum Event 
Mean 
Concentration 

Sediment 100mg/L 
Hydrocarbons 500ug/L 
Total Nitrogen 1000ug/L 
Ammonia 15ug/L 
Phosphorus 100ug/L 

 
 
Note 2: Council recognises that people are less likely to litter on their own dwelling site. Therefore litter traps are not 
required for houses and multi unit development comprising less than six dwellings.  
 

(iv) Pollution reduction devices are to be retrofitted to existing development 
where practical. Preliminary advice should be sought from Council should 
the applicant believe such measures are impractical. 

(v) Maintenance manuals are to be provided for stormwater management 
systems that include pollution reduction devices, on-site retention, 
bioretention rain gardens, bioretention swales, porous paving and sand filters 
within basins. The manual is to address maintenance issues including 
routine monitoring and maintenance as well as any associated components 
(such as vegetation, subsurface drainage, filter material, flush outs, etc.) of 
the system that could impact on device performance. Periodic monitoring 
and maintenance is to ensure the system functions as designed, and meets 
water quality and quantity targets as indicated in the DCP (see Table above) 
over the life cycle of the device. The manual is to be kept onsite 

 
 
 
25.3 RESIDENTIAL DEVELOPMENT 
 
Objectives 

 
a) For runoff from impermeable surfaces to be managed by stormwater source 

controls that; 
• Contain frequent, low-magnitude flows, 
• Maintain the natural balance between runoff and infiltration, so as to promote 

appropriate groundwater, soil salinity and stream flow characteristics, 
• Remove some pollutants prior to discharge to receiving waters, 
• Prevent nuisance flows from affecting adjoining properties.  
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Controls 
 

(i) Stormwater drainage complies with AS 3500.3; 
(ii) Development applications comply with BASIX where it applies;  
 Further information on commencement dates and details of types of 

development requiring a BASIX Certificate or to produce a certificate for your 
proposed development go to www.basix.nsw.gov.au or phone the BASIX 
Help Line on 1300 650 908; 

(iii) Gutters and down pipes are installed to collect roof water; 
(iv) Pits are installed to collect water from the low points in yards; 
(v) Down pipes and pits are to be connected to the ‘discharge controls’ for 

the site; 
(vi) The site discharge indicator for the development is at least 0.3 

determined under Water Smart Practice Note No. 11 – Site Discharge 
Indicator, and preliminary storm water design details demonstrating ability to 
comply with this requirement are to be submitted with the development 
application; 

(vii) Soil and erosion plans are to be submitted in accordance with the 
provisions of section 20 of this DCP; 

(viii) For residential development incorporating 20 or more dwellings on the 
site, a comprehensive water cycle management strategy plan that responds 
to relevant issues and opportunities for achieving sustainable water cycle 
outcomes is required to be submitted with the development application; (see 
end of this section for requirements) 

(ix) Soil and water management plans are required to be submitted with 
the development application for all residential development where site 
disturbance is greater than 1,000m2. (see end of this section for requirements) 

 
Guidelines to refer to 
Coombes,P.(2002). Water Smart Practice Note No.4 – Rainwater Tanks. LHCCREMS, Callaghan NSW. 
Coombes,P.(2002). Water Smart Practice Note No.5 – Infiltration Devices. LHCCREMS, Callaghan NSW. 
Donovan,I.(2003). Water Smart Practice Note No. 11 – Site Discharge Indicator. 2nd Edition.LHCCREMS, Callaghan 
NSW. 
 
 

25.4 NON-RESIDENTIAL DEVELOPMENT 
 
Objectives 

 
a) For runoff from impermeable surfaces to be managed by stormwater source 

controls that; 
 

• Contain frequent, low-magnitude flows, 
• Maintain the natural balance between runoff and infiltration, so as to promote 

appropriate groundwater, soil salinity and stream flow characteristics, 
• Remove some pollutants prior to discharge to receiving waters, 
• Prevent nuisance flows from affecting adjoining properties.  
 

Controls 
 

(i) Stormwater drainage complies with AS 3500.3; 
(ii) Development proposals for this type of development are to demonstrate 

compliance with AUSPEC D5 and the Muswellbrook Shire Council Drainage 
Design Criteria. 
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(iii) Development applications comply with BASIX where it applies; Further 
information on commencement dates and details of types of development 
requiring a BASIX Certificate or to produce a certificate for your proposed 
development go to www.basix.nsw.gov.au or phone the BASIX Help Line on 
1300 650 908; 

(iv) Gutters and down pipes are installed to collect roof water; 
(v) Pits are installed to collect water from the low points in yards; 
(vi) Down pipes and pits are to be connected to the ‘discharge controls’ for the 

site; 
(vii) The site discharge indicator for the development is at least 0.5 determined 

under Water Smart Practice Note No. 11 – Site Discharge Indicator, and 
preliminary storm water design details demonstrating ability to comply with 
this requirement are to be submitted with the development application; 

(viii) Soil and erosion control plans are to be submitted in accordance with the 
provisions of section 20 of this DCP; 

• For non-residential development incorporating facilities to 
accommodate or employ more than 50 staff, or that involve the use of 
more than 1 hectare of land for commercial, industrial or special use 
purposes, a comprehensive water cycle management strategy plan 
that responds to relevant issues and opportunities for achieving 
sustainable water cycle outcomes is required to be submitted with the 
development application; (see end of this section for requirements) 

(ix) Soil and water management plans are required to be submitted with the 
development application for all non-residential development where site 
disturbance is greater than 1,000m2. (see end of this section for requirements) 

(x) Industrial development buildings are to be provided with an onsite stormwater 
retention tank in accordance with the following table: 

 
Roof Area Required Tank Size (L) 
Equal or less than 500m2 10,000 
More than 500m2 22,500 

 
The tank is to be fitted with appropriate water purifying and hydrocarbon / 
pollutant separation devices to ensure that water used and entering the 
stormwater system is clean. 

 
Guidelines to refer to 
Coombes,P.(2002). Water Smart Practice Note No.4 – Rainwater Tanks. LHCCREMS, Callaghan NSW. 
Coombes,P.(2002). Water Smart Practice Note No.5 – Infiltration Devices. LHCCREMS, Callaghan NSW. 
Donovan,I.(2003). Water Smart Practice Note No. 11 – Site Discharge Indicator. 2nd Edition.LHCCREMS, Callaghan 
NSW. 

 
25.5 SUBDIVISIONS  
 

This part of the section outlines the objectives and controls that are to be used to assess 
development proposals for the subdivision of land. 
 
Aims 

a) Subdivisions are to be designed, constructed and maintained so that 
development is undertaken in a manner that addresses the following matters; 

b) Minimises adverse impacts on the natural water cycle; 
c) Takes into account site constraints and hazards; 
d) Reduces downstream flooding and drainage impacts; 
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e) Promotes more efficient use of water; 
f) Removes water-borne pollutants prior to discharge to receiving waters; 
g) Controls soil erosion during and after the construction phase. 

 
Controls 
 

(i) Muswellbrook Shire Council has adopted AUS-SPEC and the Muswellbrook 
Shire Council Handbook of Drainage Design Criteria as the engineering design 
and construction standard for subdivision works and infrastructure.  

(ii) All public stormwater management assets are to be installed outside the riparian 
zone of creek lines. 

(iii) A comprehensive water cycle strategy is required for large lot residential, 
residential, commercial and industrial greenfield or infill subdivisions of 20 or 
more lots, unless a comprehensive water cycle strategy was undertaken as part 
of rezoning studies for the site, and the methodology followed for that strategy is 
contemporary and proven. 
 

25.5.1  Stormwater Collection  
 
Objectives 
 

a)  The major – minor principle is a philosophy of stormwater drainage 
advocated by Engineers Australia in ‘Australian Rainfall and Runoff’. It 
provides for robust, fail-safe design of drainage systems. The methodology is 
to design surface levels so that very large (major system) 1% AEP (100 year 
ARI) events can flow around buildings without relying on underground pipes 
and that the Major drainage system design and construction; 
 retains, and where practical, restores natural water courses, native 

riparian vegetation, wetlands and other natural landscape features, 
 incorporates effective measures to manage and treat stormwater and 

maintain healthy aquatic ecosystems, 
 satisfies acceptable risk management standards for public safety and 

flood protection. 
 within new developments local drainage shall be designed to avoid 

local flooding in accordance with the aims and objectives of the NSW 
Floodplain Development Manual. (April 2005) 

b) Pipe (minor) systems are installed to cater for frequent surface flows up to 
20% AEP (5 year ARI). This balances cost of drainage and occurrence of 
inundation.  

 
Controls 

 
(i) Surface levels are to be graded such that sites are generally free draining with 

sufficient overflow capacity to ensure that waters do not enter buildings when 
underground drainage systems are beyond their capacity; 

(ii) Drainage pits are to be installed so that nuisance water does not collect at low 
points; 

(iii) Gutters, down pipes and pits are to be connected to the stormwater 
management system for the site.  Australian Standard 3500.3 sets appropriate 
standards for stormwater collection and is to be followed when constructing 
new development. AUS-SPEC provides more guidance on stormwater 
collection and is to be used in subdivision design; 
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(iv) Public use areas satisfy relevant flood safety criteria as assessed with 
reference to the NSW Floodplain Development Manual; 

 

 

25.6 PLANS 
Erosion and sediment control strategy and plans  
 
Sediment continues to be one of the major threats to waterways within the urban area. 
The construction phase of new development has the potential to generate more 
sediment than at any other time. Council therefore requires that appropriate erosion and 
sediment controls be applied during construction. Typically this means a combined 
strategy that manages materials handling, diversion of clean runoff around the site and 
filtering of dirty runoff generated by the site.  
 
Erosion and Sediment Control Plans are required for all development as referred to in 
section 20 of this DCP. 
 
Soil and Water Management Plans  
 
Soil and water management are required for all development where site disturbance is 
greater than 1,000m2.  
 
Soil and water management plans usually contain a written report as well as a set of 
plans and are to detail the following: 
  

i)  An assessment of the soil type, particularly its propensity to disbursement; 
and  
ii)  An assessment of the constraints and opportunities on the site that limit the 

site’s sediment generating potential through appropriate controls, including 
construction staging and timing; and  

iii)  How upstream ‘clean’ water is diverted around the site using catch drains; 
and  
iv)  How runoff generated within the site is intercepted to stop sediment leaving the 

site utilising sediment basins and flocculation if required; and  
v)  How materials and waste are going to be managed on the site in order to 

eliminate their sediment generation potential; and  
iv)  What specific maintenance requirements are applicable to the relevant 
controls.  

Soil and Water Management plans are to comply with the Department of 
Housing’s ‘Managing Urban Stormwater: Soils and Construction’ (the “Blue 
Book”).  

 
 
Comprehensive Water Cycle Strategy Plans 
 
A comprehensive water cycle strategy is the investigation of hydrological issues affecting 
the feasibility, performance, sustainability and implementation of development, and 
which considers or identifies: 
 
 Relevant goals for water quality, natural water balance, water efficiency, 

vegetation conservation, flood risk management and erosion and sedimentation 
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control (these should be consistent with goals contained in water management 
plans, catchment blueprint, stormwater management plan, and integrated water 
cycle management plan.) 

 Design principles and management measures that are to be applied so as to 
meet relevant performance goals, including: 

 Proposed measures to manage site constraints and hazards such as flooding, 
slope stability, reactive soils, coastal hazards, erosion hazard, salinity, and land 
contamination, 

 Proposed measures to manage vegetation cover and dependent ecosystems 
such as wetlands and riparian corridors. 

 Proposed measures to manage water quality, flooding, stream flow, groundwater, 
soil salinity and water consumption. 

 A development strategy and infrastructure program that integrates water supply, 
sewerage, drainage, wastewater treatment and reuse, water quality control, flood 
risk management, open space provision and ecological protection issues. 

 Developer contribution arrangements. 
 A program for monitoring achievement of performance goals, 
 A maintenance schedule for stormwater source controls, with details of 

responsibilities and proposed enforcement mechanisms (such as covenants), 
Proposed educational, economic and community initiatives to minimise adverse 
impacts on the water cycle. 
 

 
The following page no. is 26-1 
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7 DATE OF NEXT MEETING 
 21 October 2019  

8 CLOSURE 
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