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Development Assessment Committee  

Aim  

The aim of the Development Assessment Committee is to: 

 To determine development applications; 

 To monitor the progress of development applications not yet determined; 

 To recommend to Council the need to develop or amend policies in relation to planning 
related matters – including strategic planning. 

Associated Principal Activities: 

Development Assessment & Regulation  

Specific Tasks & Parameters 

1. The determination of development applications under the Environmental Planning and Assessment 
Act 1979 not otherwise delegated to the General Manager except where: the development 
application is for, or in any way related to: 

(a) (i) food and drink premises used for, or proposed to be used for, the sale of alcohol; 

(ii)  electricity generating works; 

(iii)  mines and extractive industries;  

(iv)  a waste disposal facility; or 

(v)  subdivisions into more than ten lots; or  

(b) where the capital investment value of the development specified in the development 
application exceeds $2,000,000; or 

2. The Development Assessment Committee the determination of any development applications 
under the Environmental Planning and Assessment Act 1979 otherwise delegated to the General 
Manager, which the Development Assessment Committee by resolution elects to determine. 

3. The Development Assessment Committee be constituted as follows: 
(i) the Councillor Spokesperson for Planning (as Chair); 
(ii) the Councillor Spokesperson for Infrastructure; 
(iii) the Councillor Spokesperson for Utilities; and 

in the absence of any of the councillors set out in (i) to (iii) any other councillor nominated by the 
Committee Chair or Acting Chair (as the case may be).  

Committee functions: 

(i) To determine development applications; 

(ii) To delegate the determination of certain development application to the General Manager; 

(iii) To monitor the progress of development applications not yet determined; 

(iv) To recommend to Council the need to develop or amend policies in relation to planning 
related matters – including strategic planning. 

Recommendations 

 Make recommendations Council; 

Staff Support: 
Director – Environment & Community Services 
Assistant Director – Environment & Community Services 
Senior Development Co-Ordinator 
Project Engineer – Water & Waste 
Manager – Roads, Drainage & Technical Services 
Ecologist & Sustainability Team Leader 
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DEVELOPMENT ASSESSMENT COMMITTEE MEETING, 18 NOVEMBER 2019 

MUSWELLBROOK SHIRE COUNCIL 

P.O Box 122 

MUSWELLBROOK 

14 November, 2019 
Cr Martin Rush (Chair) 
Cr Rod Scholes 
Cr Brett Woodruff 
Alex Irving 
Sharon Pope 
Hamish McTaggart 
Gamini Hemachandra 
Kellie Scholes 
Ziggy Andersons 
 

 
 

 

You are hereby requested to attend the Development Assessment Committee Meeting to be 
held in the COUNCILLORS ROOM, Administration Centre, Muswellbrook on 18 November, 
2019 commencing at 4.00pm. 

 

Joshua Brown 
MANAGER - INTEGRATED PLANNING & GOVERNANCE 
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2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 5 

3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 8 

4 PUBLIC PARTICIPATION 8 

5 BUSINESS ARISING 8 

6 BUSINESS 9 

6.1 DA 57/2019 PROPOSAL FOR ANCILLARY DEVELOPMENT - SHED - 
LOT 11, DP 836622, 36 HUNTER TERRACE, MUSWELLBROOK 9 

6.2 DA 73/2019 - RELOCATION/ DEMOLITION OF EXISTING DWELLING, 
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POOL, DRIVEWAY, TENNIS COURT AND PERGOLAS - LOT 31 DP 
755437, 3679 BYLONG VALLEY WAY, BAERAMI 31 

6.3 DA 82/2019 HAY SHED - 284 BUREEN ROAD, DENMAN 118 

6.4 DA 2019-77 - THREE (3) RURAL WORKERS DWELLINGS AND 
MACHINERY SHED - LOT 129 DP 752441, 420 DALSWINTON ROAD, 
DALSWINTON 137 

6.5 OUTSTANDING DEVELOPMENT APPLICATIONS 196 

7 DATE OF NEXT MEETING 206 
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8 CLOSURE 206 
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MUSWELLBROOK SHIRE COUNCIL 
DEVELOPMENT ASSESSMENT COMMITTEE MEETING 

AGENDA 
 MONDAY 18 NOVEMBER 2019  

1 APOLOGIES AND LEAVE OF ABSENCE   

Moved: _____________________________ Seconded: _______________________________ 

2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 

RECOMMENDATION 

That the Minutes of the Development Assessment Committee held on 4 November 2019, a copy 
of which has been distributed to all members, be taken as read and confirmed as a true record. 

   

Moved: _____________________________ Seconded: _______________________________



MINUTES OF THE DEVELOPMENT ASSESSMENT COMMITTEE MEETING OF THE 
MUSWELLBROOK SHIRE COUNCIL HELD IN THE COUNCILLORS ROOM, ADMINISTRATION 
CENTRE, MUSWELLBROOK ON MONDAY 4 NOVEMBER, 2019 COMMENCING AT 4.07PM. 

Development Assessment Committee Meeting Minutes  4 November, 2019 
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PRESENT: Cr M. Rush (Chair), Cr B. Woodruff and Cr R. Scholes. 

IN ATTENDANCE: Mr A. Irving (Acting Director – Environment & Community Services), Ms S. Pope 
(Assistant Director – Environment & Community Services), Mr I. Denker 
(Planning Consultant), Ms F. Plesman (General Manager), Mr D. Finnigan 
(Director- Community Infrastructure), Mr P. Chambers (Chief Engineer), Cr G. 
McNeill and Miss M. Meadows (PA to the Mayor) . 

1 APOLOGIES AND LEAVE OF ABSENCE 

Nil  

2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 

 
RECOMMENDED on the motion of Crs Scholes and Woodruff that:  

That the Minutes of the Development Assessment Committee held on 21 October 2019, a copy 
of which has been distributed to all members, be taken as read and confirmed as a true record. 

3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 

Nil 

4 PUBLIC PARTICIPATION 

Mr Jeffrey Bretag, Perception Planning - Item 6.1 – DA39/2019 (Two lot Boundary adjustment 
(Subdivision) -  

Mr Adam Thrift  - Item 6.3 – DA87/2015 (Section 4.55 (1A) Modification)-  

5 BUSINESS ARISING 

Nil 

6 BUSINESS 

6.1 DA39/2019 TWO LOT BOUNDARY ADJUSTMENT (SUBDIVISION) - LOTS 51 & 52 
DP811580 207 & 211 KAYUGA ROAD MUSWELLBROOK 

 Mr Bretag advised the meeting that the proposed boundaries has been unofficially in place since 
the 1960’s. Mr Bretag advised the meeting that he has a file note from Council stating a request 
can be made to the Department of Planning for the amendment to the LEP in relation to 
variations in lots sizes and boundary adjustments.  

Mr Rush advised the meeting the new LEP will still be some time until it is finalised.  

 
RECOMMENDED on the motion of Crs Rush and Scholes that:  

The Development Assessment Committee REFUSE Development Application No. 39/2019, 
proposing two (2) lot boundary adjustment  of Lots 51 & 52 DP 811580, 207 & 2011 Kayuga 
Road Muswellbrook, for the following reasons: 

1. The proposal does not to comply with the subdivision minimum lot size development 
standard prescribed by Clause 4.1 of Muswellbrook Local Environmental Plan 2009.  

2. Pursuant to Section 4.15(1)(a) of the Environmental Planning and Assessment Act 1979, 
the proposal would be inconsistent with the requirements of Clause 2.3 of the 
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Muswellbrook LEP 2009, the land use zone objectives of the RU1  Primary Production, 
as the application does not adequately address the social impacts and potential conflict 
of having a dwelling house with minimal buffers to an adjoining rural industry land use on 
an adjoining lot.  

3. Pursuant to Section 4.15(1)(b) of the Environmental Planning and Assessment Act 1979, 
the application has not adequately demonstrated that the proposed development would 
not result in significant adverse environmental impacts in relation to the location and 
operation of an on-site sewage management system on a 939.6m2 sized lot.  

4. Pursuant to Section 4.15(1)(e) the proposed development is considered to be contrary to 
the public interest as a development that is inconsistent with local planning controls, is 
likely to have adverse environmental impacts and creates the potential for land use 
conflicts.  

 

6.2 OUTSTANDING DEVELOPMENT APPLICATIONS 

 
RECOMMENDED on the motion of Crs Rush and Scholes that:  

The Committee note the undetermined Development Applications listed in Attachment A and the 
status of their assessment.   

 

6.3 DA 87/2015 SECTION 4.55(1A) MODIFICATION - LOT 31 GOLDEN HIGHWAY, SANDY 
HOLLOW 

 Cr Rush advised the meeting that the land is zoned Village and therefore required a sealed road 
access. 

Cr Rush advised the meeting that if the applicant was to withdraw the current application and 
submit a new application which removes the lot with access from Honey lane, the developer 
would not need to seal Honey Lane.  

 
RECOMMENDED on the motion of Crs Rush and Scholes that:  

The Development Assessment Committee defer the Section 4.55(1A) modification of DA 
87/2015, involving the carrying out of the nine (9) lot subdivision of Lot 31 DP 1156452 in 2 
Stages, to allow discussion with relevant parties. 

 7 DATE OF NEXT MEETING 

18 November 2019  

8 CLOSURE 

The meeting was declared closed at 4:51 pm. 

 

........................................................  

Cr M. Rush 

Chairperson 
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3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 

Section 451 of the Local Government Act requires that if a councillor or member of a council or 
committee has a pecuniary interest in any matter before the council or committee, he/she must 
disclose the nature of the interest to the meeting as soon as practicable and must not be present 
at, or in sight of, the meeting, when the matter is being discussed, considered or voted on. 

A pecuniary interest is an interest that a person has in a matter because of a reasonable likelihood 
or expectation of financial gain or loss (see sections 442 and 443 of the Local Government Act). 

A non-pecuniary interest can arise as a result of a private or personal interest which does not 
involve a financial gain or loss to the councillor or staff member (eg friendship, membership of an 
association, or involvement or interest in an activity).  A councillor must disclose the nature of the 
interest to the meeting as soon as practicable. 

Council’s Model Code of Conduct now recognises two forms of non-pecuniary conflict of interests: 

 Significant 

 Less than significant 

A Councillor must make an assessment of the circumstances and determine if the conflict is 
significant. 

If a Councillor determines that a non-pecuniary conflict of interests is less than significant and does 
not require further action, they must provide an explanation of why it is considered that the conflict 
does not require further action in the circumstances. 

If the Councillor has disclosed the existence of a significant non-pecuniary conflict of interests at a 
meeting they must not be present at, or in sight of, the meeting, when the matter is being 
discussed, considered or voted on. 

 

4 PUBLIC PARTICIPATION  

5 BUSINESS ARISING  
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6 BUSINESS 

6.1 DA 57/2019 PROPOSAL FOR ANCILLARY DEVELOPMENT - SHED - 
LOT 11, DP 836622, 36 HUNTER TERRACE, MUSWELLBROOK 

Responsible Officer: Sharon Pope - Assistant Director - Environment & Community 
Services  

Author: Taraqual Bhuiya - Graduate Building Surveyor  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Provide efficient and effective Development Application, Complying 
Development Certificate, Construction Certificate and Occupational 
Certificate assessment services. 

Attachments: A. DA 2019-57 Section 4.15 Assessment  

B. DA 2019-57 Recommended Conditions for DAC  

C. DA 2019-57 Proposed Plans           
 

 

 

PURPOSE 

This report has been prepared to inform the Development Assessment Committee in determining 
Development Application (DA) 57/2019. This DA has been assessed by Council Officers and a copy of 
the Section 4.15 Assessment Report and recommended conditions of Consent are attached for Council’s 
information.   

Delegations issued to the General Manager include a limitation on the General Manager determining 
matters under the Environmental Planning and Assessment Act 1979 as follows:  

               (iii) [determine matters] which are for, or in any way related to;                            

                         (f) works alongside or adjoining any waterway   

The subject site adjoins a surface drainage system rear to the property. The determination of this 
development is within the function delegated to Development Assessment Committee. 

 

 
 

RECOMMENDATION 

The Development Assessment Committee approve Development Application No. 57/2019, 
involving the erection of a shed at Lot 11, DP 836622, 36 Hunter Terrace Muswellbrook, subject 
the recommended condition of consent included as Attachment B. 

Moved: _____________________________ Seconded: _______________________________ 

DESCRIPTION OF THE PROPOSED DEVELOPMENT 

The street address for the site subject to this development application is 36 Hunter Terrace, 
Muswellbrook. The land is formally identified as Lot 11 DP 836622. 

The subject site contains a dwelling and associated structures.  
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The land is zoned R1 General Residential under the provisions of the Muswellbrook Local Environmental 
Plan (LEP) 2009. The site is identified as flood liable in the Muswellbrook Flood Risk Management Study 
and Plan, 2018 

The proposed development involves the demolition of an existing shed and the construction of a new 
shed. The shed is proposed to be located behind the building line of an existing dwelling on the site and 
would be setback 0.9m from the nearest adjoining property on the southern side and more than 10m 
from the surface stormwater drainage system on the rear of the property. The proposed shed would 
have a width of 14.52m, a depth of 12.05m and an eave height of 4m.  

Council’s reticulated sewage network traverses the subject land in two directions and a man hole is 
located at the location that the two sewage lines intersect. An open swale drain is located on the western 
portion of the land, to the rear of the dwelling and the proposed shed. The swale drain is identified as 
stormwater infrastructure by Council’s property information mapping and is not officially identified as a 
waterway. The development application has been reported to the Development Assessment Committee 
as no easement exists over the stormwater swale.    

An aerial image of the property and a plan of the proposed development have been included below 
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ASSESSMENT SUMMARY   

Council Officers have assessed the development application against the relevant heads of consideration 
prescribed by Section 4.15 of the Environmental Planning and Assessment Act 1979.  

A copy of the Section 4.15 Assessment is provided in Attachment A. As an outcome of this assessment 
Council Officers recommend that development consent be granted to the proposed development subject 
to recommended conditions of consent. The recommended conditions of consent are provided in 
Attachment B.    

Key considerations and findings of the section 4.15 assessment include:   

The proposed development is in accordance with relevant provisions of the Muswellbrook Local 
Environmental Plan (LEP) 2009.   

 

The proposed development was considered against the provisions of relevant State Environmental 
Planning Policies (SEPP’s) and there are no inconsistencies which would prevent Council from 
granting development consent to the proposed development.    

 

The proposed development is in accordance with the requirements of the Muswellbrook 
Development Control Plan (DCP) 2009.  

 

The proposed shed would have a total area of 182m2, a building height 4m at its eave. The height 
bulk and scale of the development is slightly larger than the existing dwelling. However, it does not 
exceed any numerical development standard established by the Muswellbrook LEP 2009 or DCP 
2009, would be located behind the existing dwelling on the site, and is not adjacent the rear outdoor 
living area of the adjoining single storey residence. The site is adjacent to a larger two-storey 
residential building.  No submissions were received objecting to the proposed development. 
Accordingly, Council Officers are satisfied that the proposed shed would not adversely impact the 
visual amenity or residential context and setting of the locality.  

 

The site subject to this development application is identified as flood liable in a 1% or 1 in 100 year 
AEP flood event, in the Muswellbrook Flood Risk Management Study and Plan 2018. The proposed 
development has been considered against the requirements of the Muswellbrook DCP that relate to 
the carrying out of development on flood affected land. It was considered that development consent 
could be granted to the proposed development subject to the imposition of a recommended 
condition of consent related to the structural capacity of the shed to withstand forces of floodwaters.  

 

A Council sewer main is located on the land. A revised plan was submitted to Council which 
identified that the proposed development would be setback 3m from Council’s sewer. This proposed 
setback will also be required through the recommended conditions of consent, along with a 
requirement for the development to be designed so to avoid putting any additional loading on 
Council’s sewer network.  

 

An open swale drain that collects stormwater from nearby development, road reserves and the rail 
corridor, is located on the site. At its 29 October 2019 Meeting, Council resolved to publically exhibit 
a DCP amendment that includes a requirement for an easement to be registered over any 
waterway. A draft condition has been recommended requiring an easement, with costs payable by 
Council, in line with recent determinations by the Development Assessment Committee:  

 
# The provision of an easement over the stormwater swale, in favour of Council. The terms of any 

easement should include: 

• A restriction on the carrying out of works or the installation of structures in the easement.  
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• Provide Council with the authority to enter the land to carry out the works associated with the 
management of the stormwater system.  

 Council shall pay the reasonable costs of the Applicant for the creation and registration of the 
easement, being: 

a) Surveying costs; 

b) Legal fees; 

c) Mortgagee consent fees; and 

d) Registration fees 

COMMUNITY CONSULTATION   

Surrounding property owners were notified of the development proposal between 24 July 2019 and 8 
August 2019. A notice was also placed in the local newspaper, the Hunter Valley News, at the 
commencement of the notification period.   

No submissions were received from the public in relation to the proposed development during the 
notification period.     

OPTIONS   

The Development Assessment Committee may:   

A. Grant development consent to the proposed development subject to the recommended conditions of 
consent; 

B. Grant development consent to the proposed development subject to amended conditions of 
consent; 

C. Refuse development consent to the proposed development and nominate reasons for refusal; or   

LEGAL IMPLICATIONS   

Where the applicant is dissatisfied with the determination of the development application they have an 
opportunity under the provisions of the Environmental Planning and Assessment Act 1979 to appeal that 
determination at the Land and Environment Court.    

CONCLUSION   

DA 57/2019 has been reported to the Development Assessment Committee as it involves the 
development of a parcel of land that includes a drainage swale. Therefore, the determination of this 
development application is outside the function delegated to Council Officers by Council.  

Council Officers have completed a Section 4.15 Assessment in relation to the proposed development 
and recommend that the Development Assessment Committee grant development consent to DA 
57/2019 subject to conditions of consent outlined in Attachment B. 

 



Item 6.1 - Attachment A DA 2019-57 Section 4.15 Assessment 
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DEVELOPMENT ASSESSMENT REPORT 

 
Attached: Site Plan 

 
 
REPORT TO THE GENERAL MANAGER 
 
 

ADDRESS: LOT: 11 DP: 836622 
36 Hunter Terrace MUSWELLBROOK 

  

APPLICATION No: 57/2019 

  

PROPOSAL: Demolition of Existing Shed and Replace with New Shed 

  

PLANS REF: Drawings no.  Drawn by Date Received 

 Site Plan Unknown Not Dated 30 Sep 2019 

General Arrangement (389464-
GA Page 1 of 1) 

Ranbuild Not Dated 15 July 2019 

  

OWNER: Ms J A Newson 

  

APPLICANT: Mr D Simpson 
22 Barn Owl Ave 
Wadalba  NSW  2259 

  

AUTHOR: Mr T Bhuiya 

  

REVIEWED BY: Mr H McTaggart and Sharon Pope 

  

DATE LODGED: 15/07/2019 

  

AMENDED: NA 

  

ADD. INFO REC’D: NA 

  

DATE OF REPORT: 7 November 2019 

 
   
 
 

 
 SUMMARY 
 
ISSUES:   Proposed development next the sewer line, open drainage  

swale on rear of the property, Flood Prone Area 
 
SUBMISSIONS:  Nil 
 
RECOMMENDATION: Approval subject to conditions 
 



Item 6.1 - Attachment A DA 2019-57 Section 4.15 Assessment 
 

 

Attachment A Page 14 
 

 
1.0 SITE AND LOCALITY DESCRIPTION  
 
The development is proposed on Lot 11 DP 836622. The street address is 36 Hunter 
Terrace, Muswellbrook. 

 
There is an existing dwelling and associated structures on the site. As part of the 
development an existing shed located on the site is proposed to be demolished. A search of 
council’s computer system did not identify any recent development applications in relation to 
the dwelling or property. 
 
This property has a mild downhill slope from east to west. Council’s reticulated sewer 
network traverses the subject land in two directions, and a man hole is located at the 
junction of the two sewage lines. An open swale drain is located on the western portion of 
the land to the rear of the dwelling and the proposed shed. The swale drain is not formerly 
identified as a waterway and appears as stormwater infrastructure on Council’s GIS.  The 
swale appears to convey water from the surrounding catchment and street network.  

 
The land is zoned R1 General Residential under the provisions of the Muswellbrook Local 
Environmental Plan (LEP) 2009. The site is identified as flood liable in the Muswellbrook 
Flood Risk Management Study and Plan, 2018 

 
An aerial image of the property has been included below 
 

 
 
2.0 DESCRIPTION OF PROPOSAL  

 
The proposed development involves the demolition of an existing shed and the construction 
of a new shed.  
 
The shed is proposed to be located behind the building line of an existing dwelling on the 
site and would be setback 0.9m and 7m from adjoining property boundaries. A 3m setback 
would also be observed from a sewer main which traverses the site.  
 
The proposed shed would have a width of 12.05m a depth of 14.52m and an eave height of 
4m. The scale and location of the proposed shed was revised by the applicant through the 
assessment of the development application to ensure that the structure is located clear of 
the Council sewer main on the land.  
 
The image below is the site plan submitted with the development application which details 
the location of the proposed development in relation to the front Hunter Terrace. 



Item 6.1 - Attachment A DA 2019-57 Section 4.15 Assessment 
 

 

Attachment A Page 15 
 

 

 
 
3.0 Referrals 
 
The proposed development was referred to the following internal Council Officers.   
 
Water and Waste 
 
The proposed development was referred to Council’s Water and Waste Division on the 20 
September 2019. A response was received to this referral on the same date which: 
 

- Raised no objection with the location of the shed over the sewer main, provided that 

access to a manhole on-site was retained in an unobstructed location. 

- Referenced and attached a Council Policy related to building over sewer mains.  

- Requested a requirement be imposed on any consent to ensure that the property is 

connected to Council’s sewer via a junction with an inspection shaft. The response 

advised that sewer connections to some of the older properties in the Muswellbrook 

Shire LGA did not include inspection shafts on their sewer junctions.   

 
The Assessing Officers viewed the construction of the shed proposed as being contrary 
to the Building over or adjacent to a Council Sewer Main Policy S15/1,  and contrary to 
good planning principles. There are no particular site limitations or site specific design 
challenges that supported a case for the structure to be located over the sewer main. 
The applicant was advised of this position by Council Planning Officers and a revised 
design provided that indicated the development would remain clear of Council’s sewer 
infrastructure.  

 
The redesigned development is clear of Council’s sewer main but still in close proximity. 
Accordingly, it is recommended that a condition be imposed on the development to 
require the development to be designed to avoid putting any additional loading on 
Council’s sewer infrastructure.  
 
The proposed development does not involve the carrying out of any alterations to the 
sites existing sewer connection or plumbing arrangements with this infrastructure. 
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Accordingly, a condition is not recommended regarding additional sewage connection 
works as none are proposed.  

 
Community Infrastructure 
 
The application was referred to Community Infrastructure on 20 August 2019 as surface 
stormwater drainage exists on the rear of the property.  
 
A response to the referral was received on the 19 September 2019 which advised that the 
site was affected by the 1% AEP flood event and that the height of the 1% AEP flood event 
at the site is 145.27 AHD.  A standard condition has been recommended to ensure that the 
proposed development is designed to withstand flood waters at the site in accordance with 
the Muswellbrook DCP requirements.  
 
4.0 ASSESSMENT 
This report provides an assessment of the material presented in the Application against the 
relevant State and local planning legislation and policy. 
 
Section 4.15 Matters for Consideration 
 
Section 4.15(1)(a)(i)  The provisions of any Environmental Planning Instrument (EPI) 
 
The following EPIs, DCPs, Codes and Policies are relevant to this Application: 
 
1. Muswellbrook Local Environmental Plan 2009 (MLEP 2009) 
 
Land Use Zone and Permitted Land Use 
 
The development site is zoned R1 General Residential pursuant to MLEP 2009. The 

proposal is ancillary to the residential use of the land. The land is currently developed for 
residential use as a dwelling. The proposed development is considered to be permissible 
with consent as development ancillary to the dwelling house.  
 
Objectives of the R1 General Residential Zone 
 
Clause 2.3(2) of the Muswellbrook LEP 2009 requires the consent authority to consider the 
relevant land use zone objectives when determining a development application. The land 

use zone objectives for the R1 General Residential Zone are as follows: 
   

 To provide for the housing needs of the community. 

 To provide for a variety of housing types and densities. 

 To enable other land uses that provide facilities or services to meet the day to day 

needs of residents. 

 To enable sensitive infill development of other housing types. 

 To allow people to carry out a reasonable range of activities from their homes, where 

such activities do not adversely affect the living environment of neighbours. 

 To promote the principles of ecological sustainable development including energy and 

water efficient subdivision and housing design. 

 To minimise the impact of non-residential uses and ensure these are in character and 

compatible with surrounding development. 

 To ensure that development is carried out in a way that is compatible with the flood 

risk of the area. 
 
It is considered that the development proposal is not contrary to the objectives of the Zone. 
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Relevant Clauses applicable under the Muswellbrook Local Environmental Plan 2009 
 
Part 1 Preliminary  

Part 2 Permitted or prohibited development  

2.3 Zone objectives and Land Use Table The proposed development is a permissible development 
under the R1 land use table as expressed above and in 
accordance with the relevant to the land use zone objectives 

Part 3 Exempt and complying development  

Part 4 Principal development standards  

4.3 Height of buildings MLEP 2009 specifies a maximum building height of 8.5m in 
relation to the land. The maximum height of the proposed 
development is approximately 5.62m. Complies 

4.4 Floor space ratio MLEP 2009 specifies a floor space ratio of 0.5:1 in relation 
to the land.  
 
As the proposed development is an associated structure (in 
accordance with Local Government Act 1993) it does not 
contribute to the floor space ratio, so the FSR would be 

unchanged and is 0.18:1. Complies 

Part 5 Miscellaneous provisions  

Part 6 Urban release areas  

Part 7 Additional local provisions  

7.1 Terrestrial biodiversity The subjected site is not identified as “Biodiversity” by 
Council’s biodiversity Mapping and therefore the provision of 
this clause do not require further consideration in relation to 
the proposed development. NA  

7.6 Earthworks Earthworks involved with the proposed development would 
be minimal and associated with establishment of the 
foundation. 
 
The proposed earthwork is not anticipated to have a 
detrimental impact on existing drainage patterns, soil 
stability and amenity of the adjoining properties. Complies 

 

 
2. State Environmental Planning Policy No. 55 – Remediation of Land 

 
Council officers are unaware of any activities on the site that are likely to have caused 
contamination of the land. There was no visual evidence of any contamination observed by 
council officers during an inspection of the site. It is therefore considered that the subject site 
is unlikely to be affected by contamination requiring remediation in accordance with the 
SEPP. The proposed development may therefore proceed without the need of further 
consideration of the provisions of this SEPP 
 
Section 4.15(1)(a)(ii)  the provisions of any draft EPI. 
 
There are no draft EPIs relevant to the subject Application. 
 
Section 4.15(1)(a)(iii)  the provisions of any development control plan 
 
Section 3 – Site Analysis 
It is considered that the documentation provided with the Development Application satisfies 
the provisions of Section 3 of the Muswellbrook DCP. 
 
Section 4 – Notification 
In accordance with the provisions of Section 4 of the Muswellbrook DCP 2009, the 
Application was notified from 18 July 2019 to 8 August. A notice was also placed in the local 
newspaper, the Hunter Valley News, at the commencement of the notification period.  
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No submissions were received during the notification period.  
 
Section 6 – Residential Development 
 

 Comments 

6.1 Built Form  

6.1.1 Context 
 
 
 
 

i. The location, boundary dimensions of the site. 

ii.  The position of true north. 

iii. The contours of the site  

iv. The movement of the sun across the site. 

v. The prevailing wind direction and, if in an exposed 

area, the likely wind speed across the site.  

vi. The zone and the zone boundaries (if there are multiple 

zones), protected areas and riparian corridors.  

vii. The location of any slopes greater than 20% (1 in 5) and 

the direction or fall of drainage from  

viii. those areas.  

ix. The location of existing vegetation. Specify the type of 

vegetation present. 

x. Identify any noxious or environmental weeds. 

xi. The location of any significant natural features such as 

cliffs, rock outcrops, water holes. 

The built form of the proposed development would 
be in accordance with the requirements of the DCP 
and would respond to the physical capabilities of 
the site and the design limitations of Council’s 
DCP. 

i. Location and boundary dimensions are Provided 

ii. True north marked on the drawings 

iii. The contour of site not provided 

iv. Single storied dwellings with adequate setback 

from neighbouring properties. Will not have any 

significant shadow on adjacent properties 

v. NA 

vi. NA 

vii. Not applicable as slope is less than 20% 

viii. No existing vegetation on the proposed land 

ix. NA 

x. NA 

 

Complies 

6.1.2 Front Setbacks The proposed development is rear of the existing 
dwelling and will not change the current existing 
front setbacks. NA 

6.1.3 Side and Rear Setbacks The proposed shed would be setback more than 
18m from the rear and 0.9m from the nearest 
southern side boundary and would be fully 
enclosed. This complies with the minimum DCP 
setback (450mm). Complies 

6.1.4 Building Height and Scale The proposed shed would be setback behind the 
building line of the existing dwelling and would be 
situated immediately adjacent vacant land to the 
south and a two-storey dwelling to the north. 
Council Officers have observed that the proposed 
shed is 4m at its eaves. The development will be 
setback of 7m from the adjoining property on which 
a two-storey building is located.  
 
Council Officers have reviewed other development 
consents for large outbuildings and identified a 
4.5m tall shed behind a single storey residential 
dwelling at 6 Wilder Street Muswellbrook approved 
on the 2 January 2018.   
 
The proposed development does not conflict with 
the development controls set under this section of 
the DCP.  Complies  

6.1.6 Garages, Carports and Sheds 
 

1. Garages, carports and sheds visible from the street 
shall compliment (i.e. not detract from) the colour and 
roof form (i.e. pitch) of the dwelling on that allotment.  

2. Garages and sheds are not located forward of the 
established building line.  

3. Open carports, less than 36m2 in roof area and no 
greater than 6m wide, may be built to the side boundary 
or no closer than 1m to the street frontage provided 
they meet the objectives of this clause. 

1. The proposed development is rear of the 

existing dwelling and would be largely 

obscured from the adjoining streetscape.  

2. Proposed shed would be behind the existing 

building line  

3. NA 

 
Complies  

6.1.7 Dwelling Entry Proposed development would be rear of the 
existing dwelling and the entry of the dwelling 
would be clearly identifiable from the front Hunter 
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Terrace. NA 

6.1.8 Accessibility and Adaptability Not applicable as the proposed development is 
single dwelling. NA 

6.2 Urban Landscape  

6.3 Environmental  

6.3.1 Topography Finished ground level will not alter the existing 
Natural topography and landform.  Complies 

6.4 Site Operation  

6.4.2 Stormwater Management Condition to be included on any consent requiring 
stormwater drainage to the street or via existing 
drainage. Complies 

 
Section 13 – Flood Prone Land 
 
The Muswellbrook Flood Risk Management Study and Plan identifies the site as being 
affected by the 1 in 100 year flood event. Section 13.2 of the DCP includes additional 
provisions for new residential development. 
 
This clause requires that structural certification for development to ensure that it is designed 
to withstand the force of flowing floodwaters including debris and buoyancy forces. A 
condition of consent is recommended requiring the submission of a detailed engineered 
design capable of the force of flowing floodwaters including debris and buoyancy forces.  
 
Section 7.11 (Previous Section 94) Contributions Plan 2001 
 
Not Applicable 
 
Section 7.12 (Previous Section 94A) Contributions Plan 2009 
 
Estimated cost of the development is $42,985.00. A Section 7.12 contribution in accordance 
with Council’s section 7.12 Contribution Plan would not be applicable given the value of the 
proposed development would be less than $100,000. 
 
Section 4.15(1)(a)(iiia)  the provisions of any planning agreement 
 
There are no planning agreements relevant to the subject Application. 
 
Section 4.15(1)(a)(iv)  the provisions of the regulations 
 
Division 8A of the Environmental Planning and Assessment Regulation 2000 applies to the 
development. 
 
Section 4.15(1)(a)(v)  the provisions of any coastal zone management plan 
 
This item is not relevant to the subject Application. The Application does not relate to a 
coastal area. 
 
Section 4.15(1)(b)  the likely impacts of that development 
 
Given the limited scope of the proposed development and its compatibility with the relevant 
provisions of Council’s DCP and LEP the proposed development is considered to be 
reasonably in accordance with the type of residential development expected within a general 
residential area. Accordingly the proposed development is considered unlikely to have any 
significant adverse environmental impacts in any of the following areas.   
 
Context & Setting  Waste 
Built Form Energy 
Potential Impact on Adjacent Properties Noise and Vibration 
Access, Traffic and Transport Natural hazards 
Public Domain Technological hazards 
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Utilities Safety, Security, and Crime Prevention 
Heritage Social Impact on Locality 
Other land resources Economic Impact on the Locality 
Water Site Design and Internal Design 
Soils Construction 
Air & microclimate Cumulative Impacts 
Flora & fauna  

 
Section 4.15(1)(c)  the suitability of the site for the development 
 
It is considered that the development is compatible with surrounding land uses and site 
characteristics, subject to consent conditions. 
 
Section 4.15(1)(d)  any submissions made 
 
No submissions were received during the notification period: 
Section 4.15(1)(e)  the public interest. 
 
The proposed development would be in accordance with the Muswellbrook LEP 2009, 
Muswellbrook DCP and is unlikely to have any adverse environmental impacts.  
 
A Council swale drain that collects stormwater from nearby development, road reserves and 
the rail corridor, is located on the site. At its 29 October 2019 Meeting, Council resolved to 
publically exhibit a DCP amendment that includes a requirement for an easement to be 
registered over any waterway. A draft condition has been recommended requiring an 
easement, with costs payable by Council, in line with recent determinations by the 
Development Assessment Committee:  

 
# The provision of an easement over the stormwater swale, in favour of Council. The 

terms of any easement should include: 
• A restriction on the carrying out of works or the installation of 

structures in the easement.  
• Provide Council with the authority to enter the land to carry out the 

works associated with the management of the stormwater system.  
 Council shall pay the reasonable costs of the Applicant for the creation and 

registration of the easement, being: 
a) Surveying costs; 

b) Legal fees; 

c) Mortgagee consent fees; and 

d) Registration fees 

 
5 CONCLUSION 
 
The application has been assessed in accordance with s4.15 of the EP&A Act 
 
It is recommended the application be approved subject to conditions of consent. 
 
 Signed by:       
                                                                                

Reviewed by                                          
 
 
 

Reviewed by  
 

Taraqual Bhuiya Hamish McTaggart Sharon Pope 
Graduate Building Surveyor Co-ordinator – Development 

 
Assistant Director 
Environment and Community 
Services 

Date: 7 November 2019   
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IDENTIFICATION OF APPROVED PLANS  

 
(1)         Development in Accordance with Plans 
 

The development being carried out in accordance with the development 
application and the drawings referenced below, and endorsed with Council’s 
approval stamp, except where amended by the following conditions. 
 

Drawing No. Revision Drawn by Drawing 
Date 

Received 

Site Plan - Unknown Not Dated 30 September 2019 

General Arrangement (389464-GA Page 1 of 1) - Ranbuild Not Dated 15 July 2019 

 
(2)         Setback from Council Sewer Main 
 

The shed is to be setback 3m from the Council Sewer Main located on the land 
in accordance with the approved plans and requirements of this consent.  

 
Should the sewer main be damaged at any stage during construction, all work is 
to cease immediately and will not resume until after further consultation with 
Council. 

 

OPERATIONAL CONDITIONS IMPOSED UNDER THE ENVIRONMENTAL PLANNING AND 

ASSESSMENT ACT AND REGULATIONS AND OTHER RELEVANT LEGISLATION 

 
(3)  Building Code of Australia 

 
All building work must be carried out in accordance with the provisions of the 
Building Code of Australia. 

 
(4)  Carrying out of demolition work 

 
All demolition is to be carried out in accordance with AS 2601–1991, Demolition 
of structures 

. 
(5)  Home Building Act 
 

(1) Building work that means residential building works (under the meaning 
and exemptions of the Home Building Act 1989) must not be carried out 
unless the Principal Certifying Authority for the development which the 
work relates: 

 
(a) In the case of work being carried out by a licensed builder : 

(i) Has been informed in writing of the licensees name and 
license number, and; 

(ii) Has received Home Owners Warranty Insurance for works 
where the contract price of the works exceeds $20,000. 

 
(b) In the case of an Owner Builder: 
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(i) Has been informed in writing of the persons name and Owner 
Builder permit number where the cost of works is greater than 
$10,000, or; 

(ii) Has been given declaration signed by the owner of the land 
that states that the reasonable market cost of the labour and 
materials is less than $10,000. 

 
(2) A certificate issued by an approved insurer under Part 6 of the Home 

Building Act 1989 that states that a person is the holder of an insurance 
policy issued for the purposes of that Part is, for the purposes of this 
clause, sufficient evidence that the person has complied with the 
requirements of that Part. 

 
(3) If arrangements for doing residential building work are changed while the 

work is in progress so that the information submitted to Council is out of 
date, further work must not be carried out unless the Principal Certifying 
Authority for the development to which the work relates (not being the 
Council), has given the Council written notice of the updated information. 

 
Note: (1) The amounts referred to in point 1 may be subject to change as 

regulations are amended. 
(2) An owner that engages multiple licensees/contracts or contracts for 

part of the work and completes work themselves is considered an 
Owner Builder under the Home Building Act 1989. 

 
 

ANCILLARY MATTERS TO BE COMPLETED PRIOR TO THE ISSUE OF THE CONSTRUCTION 

CERTIFICATE 

 
(6)       Construction Certificate Requirement  

 
No works shall commence on-site until such time as a Construction Certificate 
has been issued for either part or all of the works to be undertaken. If a 
Construction Certificate is issued for part of the approved works it must relate to 
all works being undertaken.  

 
Note:   a construction certificate issued by an Accredited Certifying Authority 

must be deposited with Council at least 48 hours prior to the 
commencement of any earthworks, engineering or building work at the 
site.  

 
(7)        Potential Flood Damage to Buildings   
 

An assessment report and certification by a qualified practising Consulting 
Engineer stating that the structure has been designed to withstand the force of 
floodwaters, including debris and buoyancy forces, imposed in the event of a 
1% AEP flood event, and that the structure will not sustain unacceptable 
damage from the impact of floodwater and debris, is to be submitted to the 
Certifying Authority for approval with the Construction Certificate.  
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(8)  Foundations Adjacent to Sewer  
 
The foundations for building structures and walls adjacent to the sewer main are 
to be constructed in such a manner that does not affect the integrity of sewer 
main. Details demonstrating compliance approval by Manager Water & Waste 
of Muswellbrook Sire Council are to be submitted to Certifying Authority for 
approval with the Construction Certificate. 

 
 

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO COMMENCEMENT 

 
(9)  Sediment and Erosion Control  

 
Where construction or excavation activity requires the disturbance of the soil 
surface and existing vegetation, adequate measures for erosion and sediment 
control shall be provided. As a minimum control techniques are to be in 
accordance with ‘The Blue Book’ published by Landcom provisions on Erosion 
and Sediment Control, or a suitable effective alternative method.  
 
All required sedimentation control techniques are to be properly installed prior to 
the commencement of any site works and maintained in a functional and 
effective condition throughout the construction activities until the site is 
stabilised 

 
(10) Site Sign 
 

A sign must be erected in a prominent position on any work site on which work 
involved in the erection or demolition of a building is being carried out: 
 
(a) stating that unauthorised entry to the work site is prohibited;  
 
(b) showing the name of the principal contractor (or person in charge of the 

work site), and a telephone number at which that person may be 
contacted at any time for business purposes and outside working hours; 
and 

 
(c) showing the name, address and telephone number of the Principal 

Certifying Authority for the work. 
 
Any such sign must be maintained while to building work or demolition work is 
being carried out, but must be removed when the work has been completed. 
 
This condition does not apply to building works being carried out inside an 
existing building. 

 
(11) Damage to Public Infrastructure  

 
The applicant shall bear the cost of all restoration works to Council property 
damaged during the course of this development.  The applicant shall submit in 
writing and/or photographic record, of any existing damage to Council property 
before commencement of work. 
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Note: This documentation will be used to resolve any dispute over damage to 
infrastructure.  If no documentation is received prior to commencement 
of work it will be assumed that the infrastructure was undamaged and 
the applicant will be required to restore all damaged infrastructure at 
their expense. 

 

CONDITIONS THAT MUST BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK 

 
(12) Construction Hours  
 

(a) Subject to this clause, building construction is to be carried out during the 
following hours: 

 
i. between Monday to Friday (inclusive)—7.00am to 6.00pm 
ii. on a Saturday—8.00am to 1.00pm 

 
(b) Building construction must not be carried out on a Sunday or a public 

holidays.  
 
(c) Demolition works and excavation works must only be carried out between 

Monday to Friday (inclusive) between 8.00am and 5.00pm. 
 

 
(d) The builder and excavator must display, on-site, their 24 hour contact 

telephone numbers, which are to be clearly visible and legible from any 
public place adjoining the site. 

 
(13) Demolition or Removal of Buildings  
 

(a) Demolition must be carried out in accordance with AS 2601–1991, 
Demolition of structures. 

 
(b) Demolition materials must not be burnt or buried on the work site. 
 
(c) A person having the benefit of this certificate must ensure that all vehicles 

leaving the work site carrying demolition materials, have their loads 
covered and do not track soil or waste material onto the road. 

 
(d) If demolition work obstruct or inconvenience pedestrians or vehicular 

traffic on an adjoining public road or reserve, a separate application must 
be made to council to enclose the public place with a hoarding or fence. 

 
(e) Erosion and sediment controls must be provided in accordance with the 

details shown on the approved plans, prior to the disturbance of any soil 
on the work site and must be maintained in a functional condition 
throughout the construction activities until the site is stabilised. 

 
(f) The work site must be left free of waste and debris when work has been 

completed. 
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(14) Mandatory inspections under Section 68 of the Local Government Act 1993 
 
The person acting with this consent shall ensure that all mandatory sewer, 
water and stormwater inspections are carried out by Council Officers at the 
relevant stages of construction in accordance with any Section 68 approval 
issued for the development. 

 
Note:       a minimum notice of 48 hours is required when booking an 

inspection. Inspection fees will be charged in accordance with 
Council’s adopted fees and charges and must be paid prior to 
the issue of the Construction Certificate. 

 
(15) Site Waste Minimisation   
  

Throughout the carrying out of building works the person acting with this consent 
shall take reasonable steps to minimise waste from the carrying-out of the 
development in accordance with the following objectives of Chapter 24 Waste 
Minimisation and Management of Council’s Development Control Plan: 
   

 • Optimise adaptive reuse opportunities of existing building/structures. 
 • Maximise reuse and recycling of materials. 
 • Minimise waste generation. 
 • Ensure appropriate storage and collection of waste. 
 • Minimise environmental impacts associated with waste management. 
 • Avoid illegal dumping. 
 • Promote improved project management.  
 
 

CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE OCCUPATION 

CERTIFICATE 

 
(16) Occupation 

 
The building is not to be used or occupied until a final inspection has been 
carried out and an occupation certificate has been obtained from the Principal 
Certifying Authority. 

 
(17)  Driveway Crossover Construction 

 
Prior to the issue of any Occupation Certificate a sealed vehicle crossover is to 
be constructed from the existing driveway layback to the property boundary.  
 
The vehicle layback will require approval from Council’s Community 
Infrastructure Department pursuant to Section 138 of the Roads Act 1993 prior 
to its construction; this is to be in accordance with Council’s Footpath, Kerb & 
Guttering Policy (F10/1), or any Policy which supersedes this document.  

 
(18) Repair of any damage to Council infrastructure 

 
Should any damage occur to Council’s infrastructure and sewer main located on 
the site during the construction of the development the person acting with this 
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consent must repair any damage caused at their expense and subject to any 
reasonable direction from Council Officers.  
 
Prior to the issue of an Occupation Certificate written confirmation shall be 
obtained from Council advising that Council is satisfied that no damage has been 
caused to its infrastructure or that any damage has been repaired to the 
satisfaction of Council.   
 

(19) Easement over drainage swale  
 
The provision of an easement over the stormwater swale, in favour of Council. 
The terms of any easement should include: 
 

• A restriction on the carrying out of works or the installation of 
structures in the easement.  

• Provide Council with the authority to enter the land to carry out the 
works associated with the management of the stormwater system.  

 
Council shall pay the reasonable costs of the Applicant for the creation and 
registration of the easement, being: 

a) Surveying costs; 

b) Legal fees; 

c) Mortgagee consent fees; and 

d) Registration fees 

 

CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES 

 
(20) Stormwater Disposal  
 

All stormwater from the development including all hardstand areas and 
overflows from rainwater tanks is to be collected and disposed of either by:  
 

a) the kerb and gutter (piped) or the existing stormwater drainage on site; or 
b) A connection point to the Council swale drain located at the rear of the site. 

Any connection point to this swale drain is to be provided with a suitable 
rocky mattress to prevent the erosion of the bank.  

 
(21) Shed Use 

 
The Shed is to be used for domestic purpose only. The shed must not be used 
for any home based commercial or industrial purpose without prior written 
consent from council. At no times shall the shed be used for short or long term 
residential accommodation. 
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6.2 DA 73/2019 - RELOCATION/ DEMOLITION OF EXISTING DWELLING, 
CONSTRUCTION OF A NEW DWELLING, GARAGE, SWIMMING POOL, 
DRIVEWAY, TENNIS COURT AND PERGOLAS - LOT 31 DP 755437, 
3679 BYLONG VALLEY WAY, BAERAMI 

Attachments: A. DA 73/2019 - Section 4.15 Assessment Report  

B. DA 73/2019 - Recommended Conditions of Consent  

C. DA 73/2019 - Proposed Plans  

D. DA 73/2019 - Bushfire Threat Assessment   

Responsible Officer: Sharon Pope - Assistant Director - Environment & Community 
Services  

Author: Hamish McTaggart - Co-Ordinator - Development  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Provide efficient and effective Development Application, Complying 
Development Certificate, Construction Certificate and Occupational 
Certificate assessment services.        

 

 

PURPOSE 

This report has been prepared to inform the Committee in determining Development Application (DA) 
73/2019. The Development Application has been assessed by Council Officers and a copy of the Section 
4.15 Assessment Report and recommended conditions of Consent are attached for Council’s 
information. 

Delegations issued to the General Manager include a limitation on the General Manager’s determining 
matters under the Environmental Planning and Assessment Act 1979 as follows: 

  (iii) [determine matters] which are for, or in any way related to; 

   (f) works alongside or adjoining any waterway 

The Kerrabee Arm waterway, which is a tributary of the Goulburn River, is located on the subject site.  

Accordingly, the determination of the development applciation is not within the delegations of the 
General Manager. The determination of this development is within the function delegated to the 
Development Assessment Committee.  

 

RECOMMENDATION 

Development Application No. 73/2019, involving the relocation/demolition of an existing  dwelling 
and the construction of a new dwelling, garage, swimming pool, driveway, tennis court and 
pergolas at, Lot 31 DP 755437, 3679 Bylong Valley Way, Baerami, be approved subject to the 
recommended  conditions contained in Appendix B.  

Moved: _____________________________ Seconded: _______________________________ 

DESCRIPTION OF THE PROPOSED DEVELOPMENT 

The proposed development relates to 3679 Bylong Valley Way, Kerrabee. The property is formally 
identified as Lot 31 in DP 755437. 
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The proposed development involves: 

 replacement of an existing dwelling on Lot 31 DP 755437 with a new four (4) bedroom dwelling 

 construction of a garage, driveway 

 construction of a swimming pool, tennis court and associated landscaping.   

The existing dwelling that is being replaced, was approved by Council under DA 327/2011. A rural 
workers’ dwelling is also located on the site and was approved by Council under DA 55/2014.  

The image below shows the location of the proposed development on the site and the outline of the 
dwelling proposed to be removed/demolished.  

 

The subject site is identified in the image below.  
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ASSESSMENT SUMMARY 

Council Officers have assessed the development application under the relevant heads of consideration 
under Section 4.15 of the Environmental Planning and Assessment Act 1979 (see Attachment A). 
Council Officers recommend that development consent be granted subject to conditions. The 
recommended conditions of consent are provided in Attachment B.  

Key considerations and findings of the section 4.15 assessment include: 

The proposed development is in accordance with relevant provisions of the Muswellbrook Local 
Environmental Plan (LEP) 2009.  

The proposed development has been considered against the dwelling entitlement provisions 
prescribed by Clause 7.3 of the Muswellbrook LEP 2009.  Council Officers are satisfied that sub-
clause 7.3(3)(a) permits the erection of dwellings as a replacement dwelling where ‘there is a 
lawfully erected dwelling house on the land and the dwelling house to be erected is intended only to 
replace the existing dwelling house’. The dwelling house proposed to be replaced is a lawfully 
erected dwelling approved by Council under DA 327/2011.  

The proposed development was considered against the provisions of relevant State Environmental 
Planning Policies (SEPP’s) and there are no inconsistencies which would prevent Council from 
granting development consent to the proposed development.  

The proposed development was considered against the requirements of the Muswellbrook 
Development Control Plan (DCP) and is in accordance with the requirements of the DCP.  

The assessment considered the environmental impacts that may result from the proposed 
development. It was found that the proposed development was unlikely to have any adverse 
environmental impacts that would prevent Council from granting development consent to this 
development application.  

COMMUNITY CONSULTATION 

Surrounding properties were notified of the development proposal between 11 September 2019 and 26 
September 2019. A notice was also placed in the local newspaper, the Hunter Valley News, at the 
commencement of the notification period. 

No submissions were received from the public in relation to the proposed development.   

OPTIONS 

The Development Assessment Committee may: 

(A) Grant development consent to the proposed development subject to the recommended conditions 
of consent, 

(B) Grant development consent to the proposed development subject to amended conditions of 
consent, 

(C) Refuse development consent to the proposed development and nominate reasons for refusal, or 

LEGAL IMPLICATIONS 

Where the applicant is dissatisfied with the determination of the development application they have an 
opportunity under the provisions of the Environmental Planning and Assessment Act 1979 to appeal that 
determination at the Land and Environment Court.  

CONCLUSION 

DA 73/2019 has been reported to the Development Assessment Committee as it involves the 
development of a parcel of land that encompasses a waterway. The determination of the development 
application is within the function delegated to the development assessment committee.  

Council Officers have completed a Section 4.15 Assessment in relation to the proposed development 
and recommend that the Development Assessment Committee grant development consent to DA 
73/2019, subject to conditions of consent outlined in Attachment B.  
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DEVELOPMENT ASSESSMENT REPORT 

 
Attached: Site Plan 

 
 
REPORT TO THE GENERAL MANAGER 
 
 

ADDRESS: LOT: 31 DP: 755437 
Bylong Valley Way BAERAMI 

  

APPLICATION No: 73/2019 

  

PROPOSAL: Relocation of Existing Dwelling, New Dwelling, Ancillary Development 
(Garage, Swimming Pool, Driveway, Tennis Court, Pergolas) and 
associated Landscaping. 

  

OWNER: Kerrabee Park Pty Ltd 

  

APPLICANT: Mrs P Beak 
C/- Michael Bell Architects Pty Ltd 
C3/372 - 428 Wattle Street 
Ultimo  NSW  2007 

  

AUTHOR: Mr A Kazi 

  

DATE LODGED: 29/08/2019 

  

AMENDED:  

  

ADD. INFO REC’D:  

  

DATE OF REPORT: 6 November 2019 

 
  
 
  
 
 

 
 SUMMARY 
 
ISSUES:    
 
SUBMISSIONS:   
 
RECOMMENDATION: Approval subject to conditions 
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1.0 SITE AND LOCALITY DESCRIPTION  
 
The address of the land subject is 3679 Bylong Valley Way, Baerami and it is formerly 
identified as Lot 31 in DP 755437.  
 
This lot is under the same ownership as a number of a number of adjoining properties that 
form part of a larger rural holding. Based on Council records it is understood that the total 
area of the holding is approximately 1279.3ha.  
 
The subject lot has legal and practical vehicle access from Bylong Valley Way via road that 
is not maintained by Council.  
 
There is an existing dwelling, a rural workers’ dwelling (approved by Council under DA 
55/2014) and two farm sheds located on the land. Under the proposed development the 
dwelling would be relocated from the site, while the rural workers’ dwelling and farm 
buildings would remain.  
 
Under the Muswellbrook LEP 2009 the land is zoned RU1 Primary Production and is 
identified as bushfire prone land on Council’s Bushfire Information Mapping. 
 
The Kerrabee Arm, a tributary of Kerrabee Creek traverses the property.  
 

 
 
2.0 DESCRIPTION OF PROPOSAL  
 
The proposed development involves: 
 

 the replacement of an existing dwelling on Lot 31 DP 755437 with a new four (4) 
bedroom dwelling 
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 the construction of a garage and driveway 

 the construction of a swimming pool, tennis court and associated landscaping.   
 
The existing dwelling is proposed to be demolished or relocated from the site.    
 
The image below illustrates the extent of the development proposed and provides an 
indication of the earthworks proposed.   
 

 
 
Referrals 
The proposed development did not require referral to any external Government Agencies 
and was referred internally to Council’s Environmental Health Officer. Council’s 
Environmental Health Officer recommended conditions be imposed regarding the installation 
and operation of a wood heater and the on-site sewage management system. These 
requirements have been incorporated into conditions of consent.  
 
3.0 ASSESSMENT 
This report provides an assessment of the material presented in the Application against the 
relevant State and local planning legislation and policy. 
 
Section 4.15 Matters for Consideration 
 
Section 4.15(1)(a)(i)  The provisions of any Environmental Planning Instrument (EPI) 
 
The following EPIs, DCPs, Codes and Policies are relevant to this Application: 
 
1. Muswellbrook Local Environmental Plan 2009 (MLEP 2009) 
 
Land Use Zone and Permitted Land Use 
 
The development site is zoned RU1 Primary Production pursuant to MLEP 2009. The 

proposal is best defined as a dwelling house and ancillary development, which is permitted 
with consent in the subject Zone.  
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Objectives of the RU1 Primary Production Zone 
 

•   To encourage sustainable primary industry production by maintaining and enhancing 
the natural resource base. 

•   To encourage diversity in primary industry enterprises and systems appropriate for 
the area. 

•   To minimise the fragmentation and alienation of resource lands. 
•   To minimise conflict between land uses within this zone and land uses within 

adjoining zones. 
•   To protect the agricultural potential of rural land not identified for alternative land use, 

and to minimise the cost to the community of providing, extending and maintaining 
public amenities and services. 

•   To maintain the rural landscape character of the land in the long term. 
•  To ensure that development for the purpose of extractive industries, underground 

mines (other than surface works associated with underground mines) or open cut 
mines (other than open cut mines from the surface of the flood plain), will not: 
(a)  destroy or impair the agricultural production potential of the land or, in the case of 

underground mining, unreasonably restrict or otherwise affect any other 
development on the surface, or 

(b)  detrimentally affect in any way the quantity, flow and quality of water in either 
subterranean or surface water systems, or 

(c)  visually intrude into its surroundings, except by way of suitable screening. 
•   To protect or conserve (or both): 

(a)  soil stability by controlling development in accordance with land capability, and 
(b)  trees and other vegetation, and 
(c)  water resources, water quality and wetland areas, and their catchments and 

buffer areas, and 
(d)  valuable deposits of minerals and extractive materials by restricting development 

that would compromise the efficient extraction of those deposits. 
 
It is considered that the development proposal is not contrary to the objectives of the Zone. 
 
Relevant Clauses applicable under the Muswellbrook Local Environmental Plan 2009 
 
Part 1 Preliminary  

Part 2 Permitted or prohibited development  

2.3 Zone objectives and Land Use Table The land uses which are permissible with consent are listed under 
the land use table of the MLEP 2009.  
The proposed development is permissible with consent within the 
RU1 Primary production zone under the land use table of the MLEP 
2009. Complies 

Part 3 Exempt and complying development  

Part 4 Principal development standards  

4.3 Height of buildings MLEP 2009 specifies a maximum building height of 12m in relation 
to the land. The proposal does not involve building works over 10m 
which is compliant with this part of the MLEP 2009. Complies 

4.4 Floor space ratio MLEP 2009 does not specify any floor space requirements for the 
subject site. Not Relevant 

Part 5 Miscellaneous provisions  

Part 6 Urban release areas  

Part 7 Additional local provisions  

7.1 Terrestrial biodiversity The subject site is not identified as ‘biodiversity’ on Council’s 
Biodiversity Mapping. Hence this part of the MLEP 2009 is not 
applicable to this assessment. Not relevant 

7.5 Erection of dwelling houses on land in 
certain rural and environmental protection 
zones 

Sub-clause 7.5(3)(a) permits the granting of development consent to 
the erection of a dwelling where it is intended to replace a lawful 
dwelling.  
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The development application involves the removal of an existing 
dwelling approved under DA 327/2011.  
 
Complies   

7.6 Earthworks The proposed development would involve the carrying out of 
earthworks related to the establishment of the building site, 
installation of the swimming pool and tennis court.  
 
The carrying out of these earthworks is not anticipated to create any 
issue in respect of the matters for consideration prescribed by this 
Clause.  A condition would be imposed on any development 
consent to ensure the works are carried out in accordance with 
Council’s standard requirements. 

 
 
2. State Environmental Planning Policy No. 55 – Remediation of Land 
 
The land subject to this development application is part of a farming enterprise and adjacent 
to an existing dwelling.  
 
Council Officers are unaware of any activities which have carried out on the site likely to 
have caused the contamination of the land. No visual evidence of any contamination was 
observed by Council Officers during an inspection of the site.  
 
It is therefore considered that the subject site is unlikely to be affected by contamination 
requiring remediation in accordance with the SEPP. The proposed development may 
therefore proceed without the need to further consider the provisions of this SEPP.  
 
3. State Environmental Planning Policy No. 44 – Koala Habitat Protection 
 

The proposed development would be located in a cleared area which is predominately used 
for grazing. The proposed development would not disturb or cause for the removal of any 
koala feed trees.  Council Officers are satisfied that the land subject is not core koala habitat.  
 
Section 4.15(1)(a)(ii)  the provisions of any draft EPI. 
 
There are no draft EPIs relevant to the subject Application. 
 
Section 4.15(1)(a)(iii)  the provisions of any development control plan 
 
Section 3 – Site Analysis 
It is considered that the documentation provided with the Development Application satisfies 
the provisions of Section 3 of the Muswellbrook DCP. 
 
Section 4 – Notification 
In accordance with the provisions of Section 4 of the Muswellbrook DCP 2009, the 
Application was notified from 5 September 2019 to 26 September 2019. A notice was also 
placed in the local newspaper, the Hunter Valley News, at the commencement of the 
notification period.  
 
No submissions were received during the notification period.  
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Section 8 – Rural and Environmental Zone development 
 

 Control Comments 

8.1 Introduction   

8.2 Built Form   

8.2.1 Scenic 
Protection and 
Building 
Location 

(i) The roof line of the building must not protrude 
above natural ridge or tree lines when viewed from 
public areas and public roads. 
(ii) Substantial remnant vegetation is protected from 
disturbance. 
(iii) Outbuildings are located in proximity of and to 
the rear of the main dwelling house when viewed 
from the nearest road. Outbuildings should be 
located at the rear of the main house when viewed 
from the road and form a “homestead group” of 
buildings. Shearing sheds and hay sheds are 
appropriate away from the homestead group. 
(iv) The dwelling house is sited on land identified as 
being suitable for construction and free from 
contamination, flooding and bushfire risk. 
(v) Privacy and views of neighbouring houses are 
reasonably retained. 

(i) The proposed development does not 
involve works which would protrude 
above the natural ridge or tree lines and 
would not be viewable from public 
areas or public roads due to its locality 
within the subject site. 
(ii) Substantial remnant vegetation 
would not be disturbed by the proposed 
development. 
(iii) Outbuildings would be subservient 
to the principle dwelling.  
(iv) The site selected for the 
construction of the new dwelling is in 
close proximity to the location of the 
existing dwelling. A Bushfire Threat 
Assessment has been prepared in 
relation to the development which 
recommends measures to manage the 
bushfire risk at the site.  
 (v) The privacy of the owners and 
views of the neighbouring houses 
would be minimally affected as the 
proposal would be situated on a large 
lot well setback from neighbouring 
dwellings and property. 
 
Complies 

8.2.2 Setbacks (i) Buildings are setback a minimum of 50m from 
any public road 
(ii) Buildings are not located within 10m of any 
property boundary. 
(iii) A suitable buffer area is established in the 
vicinity of agricultural operations that may occur on 
adjoining land. 
(iv) Separation fencing is provided between 
development land and any adjoining rail corridor. 
(v) Development adjacent to rail corridors will 
require an acoustic report to be submitted to Council 
to address and indicate measures to mitigate 
potential impacts from noise and vibration. Relevant 
publications available from “Railcorp” for 
consideration are:- 
- Rail Related Noise and Vibration; Issue to 
Consider in Local Environmental Planning 
- Interim Guidelines for Councils - consideration of 
rail noise and vibration in the planning process 
- Guidelines for applicants - consideration of rail 
noise and vibration in the planning process 

(i) The buildings would be setback 
greater than 50m from any public road. 
This complies. 
(ii) The proposed buildings would not 
be located within 10m of any property 
boundary. This complies.  
(iii) A suitable buffer area would be 
established in the vicinity of agricultural 
operations that may occur on adjoining 
land. 
(iv) There is no adjoining rail corridor in 
relation to the subject site.  
(v) This control is not applicable.  

8.2.3 Colours 
and Materials 

(i) Use natural colours, muted and earth tones for 
major areas of the 
building, such as walls and roof, and restrict 
stronger colours to smaller 
features such as window frames, doors and 
decorative woodwork 
(ii) Use factory pre-coloured materials with low 
reflective properties. 
(iii) Avoid extensive use of highly reflective glass, 
highly reflective metal cladding (such as Zincalume 
and white Colorbond) and plastics on the exterior of 
buildings, unless it can be demonstrated that this 
appropriate to the particular circumstances that exist 
on the site.  
 
 

A condition of consent should be 
included to ensure corrugated sheet 
cladding used in the development is 
non-reflective in order to comply with 
the requirements of this part. complies 
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 Control Comments 

8.2.4 Car 
Parking and 
Access 

(i) Generally access roads to serve specific 
developments provide direct access to a public road 
under the care and control of Council, comprising all 
weather access for a two wheel drive vehicle. 
(ii) Car parking provided on site complies with any 
relevant requirements within section 16 of this DCP, 
and where car parking requirements apply, access 
roads are designed and constructed in accordance 
with relevant AS2890.1 & AUS-PEC requirements 
relative to the projected traffic flows. 
(iii) Entry gateways are set back sufficiently from the 
front boundary to allow vehicles to pull up off the 
public road carriageway. 
(iv) Access directly from a sealed road is to 
incorporate a sealed section between the road seal 
and the boundary alignment to minimise gravel 
being deposited on the road surface. 
(v) Rural property accesses shall be designed to 
comply with Council’s specifications for Rural 
Property Access. 
(vi) Rural property access is to be designed so that 
stormwater flows do not discharge down the access 
carrying sediment and debris onto Council’s roads. 
To accommodate this requirement the road shall be 
designed to include measures such as mitre drains, 
pipe culverts, causeways, diversion banks, or other 
similar water management devices. 

(i) There is an existing access road 
which provides access to the subject 
site. The proposal does include a new 
driveway which would meet the 
requirements of this control.  
(ii) The proposed car parking spaces for 
the proposal would meet the relevant 
requirements of section 16. Should the 
proposal be approved the car parking 
spaces would not need to comply with 
the provisions of AS2890.1 as the 
proposal is for residential purpose. As 
the locality of the subject site is in a 
remote area traffic AUS-PEC 
requirements would not be applicable. 
(iii) The current entry gateway for 3679 
Bylong Valley Way complies with this 
control.  
(iv) Access directly from a sealed road 
currently exists to the boundary 
alignment of the subject site. 
(v) Should this application be approved, 
a condition of consent should be 
implemented for property accesses to 
be designed in order to comply with 
Council’s specifications for Rural 
Property Access. 
(vi) As the proposed access way would 
be well setback from the nearby 
Council road it is considered that this 
control would not be applicable in this 
instance.  
Complies 

8.2.5 Temporary 
Dwellings 

(i) Buildings may be used for the purpose of 
temporary dwellings for a maximum period of three 
(3) years from the date upon which any Occupation 
Certificate is issued for the building 
(ii) Upon the expiration of the time period referred to 
in (i) above, the building shall not be used for 
residential purposes, and fixtures that render the 
building capable of separate habitation shall be 
removed 
(iii) Temporary dwellings shall comprise buildings 
that can be easily adapted to a compatible non-
habitable use upon expiration of the period for 
temporary habitation 

The proposed development is not for a 
temporary dwelling. Hence, this part is 
not relevant. Not relevant 

8.3 
Environmental 
Matters 

  

8.3.1 
Topography 

(i) The completion of a site evaluation during the 
assessment of development applications to ensure 
consistency with surrounding areas and existing 
topography 
(ii) The erection of structures to utilise materials and 
colours which are relevant 
to the surrounding rural landscape and which 
protect the visual amenity of the area 
(iii) The consideration of landform relevant issues 
(such as existing water drainage relevant to the 
site), during the assessment of proposed 
developments.  

A site evaluation during the assessment 
process of this development application 
was completed. The evaluation found 
that although there would be alterations 
to the natural topography of the subject 
site, in the context of the locality there 
would be minimal implications to 
approving a development of this nature. 
A condition of consent is proposed to 
ensure the materials and colours 
utilised are relevant to the surrounding 
rural landscape with regard to the 
protection of the visual amenity of the 
area.  
Complies  
 

8.3.2 Vegetation (i) Identification and control of developments which 
are expected to impact on the areas of remnant 
vegetation as determined and mapped by The 

The relevant required control of this 
part of the MDCP 2009 id as follows: 
identification and control of 
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 Control Comments 

Vegetation of the Central Hunter Valley NSW 
project represented in Council’s native vegetation 
mapping layer. 
(ii) The clearing of native remnant vegetation or 
protected regrowth on properties (excluding 
permitted activities) which are zoned as rural or 
rural residential must receive appropriate approval 
from the Catchment Management 
Authority (CMA) in regards to the Native Vegetation 
Act 2003. 
(iii) The approval of any clearing in regards to native 
remnant vegetation or protected regrowth within the 
definitions of the Native Vegetation Act 2003 will 
only be granted by the CMA if the clearing will 
improve or maintain environmental outcomes. 
(iv) Any clearing of native remnant vegetation or 
protected regrowth which is deemed to be 
‘permitted clearing’ under the definitions of the 
Native Vegetation Act and which does not require 
CMA approval, is to be undertaken as per the 
requirements of the Act and to ensure that clearing 
is limited only to those areas deemed necessary for 
the development. 
(v) The provisions of Clause 5A of the 
Environmental Planning and Assessment 
Act 1979 may require the submission of a flora and 
fauna assessment report with the development 
application. See the guidelines for submitting 
applications in Section 3 of this DCP.  

developments which are expected to 
impact areas of remnant vegetation as 
mapped by Council’s native vegetation 
mapping layer. Significant clearing of 
vegetation would not occur should the 
proposal be approved. This complies 
with the requirements of this part of the 
MDCP 2009. Complies 

8.3.3 Riparian 
Buffers 

 The proposed development is not 
located in the near vicinity of any 
Riparian areas and thereby this part of 
the MDCP 2009 is not required. 
Complies  

8.3.4 
Management of 
Rivers, Creeks, 
Streams and 
Drainage 

(i) Consideration of existing flow regimes of natural 
water courses which may be impacted by activities 
or developments 
(ii) Large scale or high density developments to be 
located in areas located alluvials zones. 
(iii) Mitigation and/ or treatment of water quality 
impacts from land use activities or development 
(iv) Assessment of increased flows to natural water 
courses and drainage channels during the 
preparation of development applications and 
supporting documentation. 
(v) Consideration of habitat connectivity during the 
assessment of developments which may impact on 
watercourses and riparian vegetation. 
(vi) any activities which require additional permits or 
approvals to be obtained by the applicant or 
landholder. 

There are no rivers, creeks or streams 
which are in the immediate vicinity of 
the proposal and thereby this section of 
the MDCP is not applicable to the 
subject site. For a detailed drainage 
assessment see section 25. The 
proposal would not have any negative 
impacts towards the management of 
any rivers, creeks, streams or drainage. 
Thereby the proposed development 
complies with this part of the MDCP 
2009. complies 

8.3.5 Services (i) A suitable area is available for perpetual on-site 
disposal of wastes in accordance with section 23 of 
this DCP. 
(ii) An adequate water supply is provided. 

A condition of consent should be 
implemented for onsite sewerage 
management system and stormwater 
drainage to be in accordance with 
Council’s standard requirements. An 
adequate water supply should be 
conditioned through a rainwater tank 
requirement. This would be compliant 
with the abovementioned controls. 
Complies 

 
Section 20 – Erosion and Sediment Control 
 
Areas of disturbance between 250m2 & 1000m2 must submit Erosion and Sediment Control Plan 
and a schedule of works with a development application. Existing vegetation must not be cleared 
in areas not relevant to direct impact from the development.  All conditions must be consistent 
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with the Managing Urban Stormwater: Soils and Construction manual prepared by Landcom. An 
erosion and sediment control plan has been provided in accordance with the MDCP 2009 
requirements. 

 
Section 23 – On-site Sewage Management Systems 
 
A condition of consent is recommended requiring that an on-site sewage management 
system be installed in accordance with Council’s requirements listed within the MDCP 2009. 
 
Section 24 – Waste Management 
 
A waste minimisation management plan has not been submitted. It is recommended that a 
Waste Management Minimisation Plan be provided, in accordance with the DCP, as a 
condition of consent.  
 
Section 94A Contributions Plan 2009 
 
The total project value of the proposed development would be $800,000.  
 
A developer contribution of $8,000 will apply to the proposed development should the 
Application be approved. 
 
Section 4.15(1)(a)(iiia)  the provisions of any planning agreement 
 
There are no planning agreements relevant to the subject Application. 
 
Section 4.15(1)(a)(iv)  the provisions of the regulations 
 
Division 8A of the Environmental Planning and Assessment Regulation 2000 applies to the 
development. 
 
Section 4.15(1)(a)(v)  the provisions of any coastal zone management plan 
 
This item is not relevant to the subject Application. The Application does not relate to a 
coastal area. 
 
Section 4.15(1)(b)  the likely impacts of that development 
 
The proposed development is considered to be in accordance with the type of residential 
and ancillary development expected within the Primary Production zone. The proposed 
development is considered unlikely to have any significant adverse environmental impacts in 
any of the following areas.   
 
Context & Setting  Waste 
Built Form Energy 
Potential Impact on Adjacent Properties Noise and Vibration 
Access, Traffic and Transport Natural hazards 
Public Domain Technological hazards 
Utilities Safety, Security, and Crime Prevention 
Heritage Social Impact on Locality 
Other land resources Economic Impact on the Locality 
Water Site Design and Internal Design 
Soils Construction 
Air & microclimate Cumulative Impacts 
Flora & fauna  

 
Key areas of consideration for the assessment of the proposed development related to 
technological hazards affecting the land, specifically its bushfire affection. These issues have 
been considered under the heading below. 
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Technical Hazards – bushfire protection  
The site is identified as bushfire prone land. The provisions of Planning for Bushfire 
Protection 2006 are relevant to the assessment of the proposed development pursuant to 
Section 4.14 of the Environmental Planning and Assessment Act 1979.  
 
A Bushfire Threat Assessment has been prepared in relation to the proposed development 
by Bushfire Planning and Design. The Assessment Report recommends no bushfire 
construction standard should be imposed on the development. Council Officers have 
reviewed this Bushfire Threat Assessment and the recommendations and have found the 
information to be accurate to the locality of proposed development.  
 
Section 4.15(1)(c)  the suitability of the site for the development 
 
It is considered that the development is compatible with surrounding land uses and site 
characteristics, subject to consent conditions.  While a number of creeks run through the 
property the proposed dwelling is not located close to a creek. 
 
Section 4.15(1)(d)  any submissions made 
 
No submissions were received during the notification period. 
 
Section 4.15(1)(e)  the public interest. 
 
It is considered that the proposal is not contrary to the public interest. 
 

5 CONCLUSION 
 
The proposed development has been assessed against the relevant heads of consideration 
of Section 4.15 of the Environmental Planning and Assessment Act 1979. As outlined above 
it is considered that the proposed development would be in accordance with the relevant 
planning provisions.  
 
Accordingly, it is recommended the application be approved subject to conditions of consent. 
 
RECOMMENDATION 
 
PURSUANT TO SECTION 4.16 OF ENVIRONMENTAL PLANNING AND ASSESSMENT 
ACT 1979 (AS AMENDED) the Development Assessment Committee grant development 
consent to DA 73/2019 subject to standard conditions of consent and the conditions of 
consent recommended by this 4.15 Assessment.  

 
 
 
Signed by:   
 Atef Kazi Hamish McTaggart 
 Project Planner Co-ordinator Development 
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IDENTIFICATION OF APPROVED PLANS  

 
(1) Development in Accordance with Plans 
 

The development being carried out in accordance with the development application, 
statement of environmental effects, Bushfire Assessment Report and the drawings 
referenced below, and endorsed with Council’s approval stamp, except where 
amended by the following conditions. 

 
Drawing No. Revision Drawn by Drawing Date Received 

A0 (Site Plan & Site 
Analysis) 

6 Michael Bell Architects 
Pty Ltd 

26 June 2018 29 August 
2019 

A01 (Floor Plan Part 1) 6 Michael Bell Architects 
Pty Ltd 

26 June 2018 29 August 
2019 

A02 (Floor Plan Part 2)  6 Michael Bell Architects 
Pty Ltd 

26 June 2018 29 August 
2019 

A03 (Roof Plan Part 1)  3 Michael Bell Architects 
Pty Ltd 

26 June 2018 29 August 
2019 

A04 (Roof Plan Part 2)  3 Michael Bell Architects 
Pty Ltd 

26 June 2018 29 August 
2019 

A05 (North & South 
Elevations)  

4 Michael Bell Architects 
Pty Ltd 

26 June 2018 29 August 
2019 

A06 (East & West 
Elevations)  

4 Michael Bell Architects 
Pty Ltd 

26 June 2018 29 August 
2019 

A07 (Sections)  2 Michael Bell Architects 
Pty Ltd 

26 June 2018 29 August 
2019 

A09 (Locality Plan)  2 Michael Bell Architects 
Pty Ltd 

7 December 
2018 

29 August 
2019 

A11 (Storm Water Plan)  2 Michael Bell Architects 
Pty Ltd 

10 December 
2018 

29 August 
2019 

A12 (Sitting Room 
Fireplace Plan & 
Elevation)  

2 Michael Bell Architects 
Pty Ltd 

12 December 
2018 

29 August 
2019 

A13 (Sitting Room Fire 
Place Typical Section) 

2 Michael Bell Architects 
Pty Ltd 

12 December 
2018 

29 August 
2019 

A14 (Notification Plan) 2 Michael Bell Architects 
Pty Ltd 

12 December 
2018 

29 August 
2019 

A15 (Sediment Control 
Plan 

2 Michael Bell Architects 
Pty Ltd 

26 June 2018 29 August 
2019 

 

OPERATIONAL CONDITIONS IMPOSED UNDER THE ENVIRONMENTAL PLANNING AND 

ASSESSMENT ACT AND REGULATIONS AND OTHER RELEVANT LEGISLATION 

 
(2) Building Code of Australia 

 
All building work must be carried out in accordance with the provisions of the 
Building Code of Australia. 

 
(3) Carrying out of demolition work 

 
All demolition work related to the demolition or relocation of the existing dwelling 
must be carried out in accordance with AS 2601-2001 the demolition of structures.   
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(4) Home Building Act 
 

(1) Building work that means residential building works (under the meaning and 
exemptions of the Home Building Act 1989) must not be carried out unless the 
Principal Certifying Authority for the development which the work relates: 

 
(a) In the case of work being carried out by a licensed builder : 

(i) Has been informed in writing of the licensees name and license 
number, and; 

(ii) Has received Home Owners Warranty Insurance for works where 
the contract price of the works exceeds $20,000. 

 
(b) In the case of an Owner Builder: 

(i) Has been informed in writing of the persons name and Owner 
Builder permit number where the cost of works is greater than 
$10,000, or; 

(ii) Has been given declaration signed by the owner of the land that 
states that the reasonable market cost of the labour and materials 
is less than $10,000. 

 
(2) A certificate purporting to be issued by an approved insurer under Part 6 of 

the Home Building Act 1989 that states that a person is the holder of an 
insurance policy issued for the purposes of that Part is, for the purposes of 
this clause, sufficient evidence that the person has complied with the 
requirements of that Part. 

 
(3) If arrangements for doing residential building work are changed while the work 

is in progress so that the information submitted to Council is out of date, 
further work must not be carried out unless the Principal Certifying Authority 
for the development to which the work relates (not being the Council), has 
given the Council written notice of the updated information. 

 
Note: (1) The amounts referred to in point 1 may be subject to change as 

regulations are amended. 
(2) An owner that engages multiple licensees/contracts or contracts for part 

of the work and completes work themselves is considered an Owner 
Builder under the Home Building Act 1989. 

 
(5) Bushfire Prone Developments 
 

All bushfire protection measures specified by the Bushfire Threat Assessment 
prepared by Bushfire Planning and Design dated 16 August 2019 along with the  
following requirements shall be provided to the development:-   

 
(a) a 20,000  litre dedicated water supply/tank exclusively for use for fire fighting 

purposes shall be provided of non flammable construction or shielded from 
the bushfire threat. A 65mm storz fitting and metal ball valve shall be installed 
in the tank for connection to local fire service appliances. 
 

(b) A 280m Asset Protection zone is to be situated is to be maintained around the 
perimeter of the dwelling at all times in accordance with the recommendations 
of the Bushfire Threat Assessment and Section 4.1.3, Appendix 2 and 
Appendix 5 of the NSW Rural Fire Service’s document planning for Bushfire 
Protection, 2006.  
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(c) The dwelling is to be designed and constructed in accordance with the 
requirements of AS3959-1999 to achieve the Bushfire Attack Levels (BALs) 
specified below:    

 
i. a minimum BAL rating of BAL-LOW 

 
(d) The property access shall be maintained at all times to comply with the 

requirements of Section 4.1.3(2) of Planning for Bushfire Protection, 2006.  
 

REQUIREMENTS PRIOR TO THE COMMENCEMENT OF WORKS OR ISSUE OF A CONSTRUCTION 

CERTIFICATE 

 
(6)    Requirement for a Construction Certificate  

No works shall commence on site until such time as a Construction Certificate has 
been issued for either part or all of the works. If a certificate is issued for part of the 
works in must cover the works being undertaken onsite. 

 
Note:  A Construction Certificate issued by an Accredited Certifying Authority 

must be deposited with Council at least 48 hours prior to the 
commencement of any earthworks, engineering or building work on the 
site. 

 
(7) Section 7.12 Contributions 

 
 Prior to the issue of a Construction Certificate pursuant to section 4.17(1) of the 

Environmental Planning and Assessment Act 1979, and the Muswellbrook Shire 
Council Section 94A Development Contributions Plan 2010, a contribution of 
$8000.00 shall be paid to Muswellbrook Shire Council. 

  
The amount to be paid is to be adjusted at the time of the actual payment, in 
accordance with the provisions of the Muswellbrook Shire Council Section 94A 
Development Contributions Plan 2010. The contribution is to be paid prior to the 
issue of the Construction Certificate. 

 
(8)  Waste Management Plan   
 

A Waste Management Plan is to be submitted prior to the issue of any Construction 
Certificate. The plans should include, but not be limited to, the estimated volume of 
waste and method of disposal for the construction and operation phases of the 
development, all landfill removed from the site, haulage routes, design of on-site wind 
proof waste storage and recycling area and administrative arrangements for waste 
and recycling management during the construction process. 

 
(9) BASIX Commitments  

 
Under clause 97A(3) of the Environmental Planning & Assessment Regulation 2000, 
it is a condition of this development consent that all the commitments listed in each 
relevant BASIX Certificate for the development are fulfilled.  Details and plans 
demonstrating compliance with these requirements are to be submitted to the 
Certifying Authority for approval with the Construction Certificate. 
 
In this condition: 

(a) relevant BASIX Certificate means: 
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i. a BASIX Certificate that was applicable to the development when this 

development consent was granted (or, if the development consent is 

modified under section 96 of the Act, a BASIX Certificate that is 

applicable to the development when this development consent is 

modified); or 

ii. if a replacement BASIX Certificate accompanies any subsequent 

application for a construction certificate, the replacement BASIX 

Certificate; and 

(b) BASIX Certificate has the meaning given to that term in the Environmental 

Planning & Assessment Regulation 2000. 

(10) Installation of Solid Fuel Heater 
 

Prior to the issue of any Construction Certificate where a solid fuel heater is to be 
installed as a part of the development the person acting with this consent shall obtain 
approval from Council under Section 68 of the Local Government Act 1993 for the 
installation of a domestic oil or solid fuel heating appliance and provide the Certifying 
Authority with documentary evidence confirming that this approval has been 
obtained.   

 
Council will require the following information with any Section 68 Application for the 
installation of the solid fuel heater:  

                 
a). Details confirming that the solid fuel heater would be designed and installed in 
accordance with Australian/New Zealand Standard 2918:2018 ‘Domestic solid fuel 
burning appliances—Installation’.  
b). Plans of the proposed development identifying the heater and flue dimensions 
(including height), specifications of the heater and confirmation that the heater meets 
relevant Australian Standards (AS 4013 for pollution emissions, AS 2918 for 
installation). 

 

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO COMMENCEMENT AND DURING BUILDING 

WORKS 

 
(11) Site Sign 
 

A sign must be erected in a prominent position on any work site on which work 
involved in the erection or demolition of a building is being carried out: 
 
(a) stating that unauthorised entry to the work site is prohibited;  
 
(b) showing the name of the principal contractor (or person in charge of the work 

site), and a telephone number at which that person may be contacted at any 
time for business purposes and outside working hours; and 

 
(c) showing the name, address and telephone number of the Principal Certifying 

Authority for the work. 
 
Any such sign must be maintained while to building work or demolition work is being 
carried out, but must be removed when the work has been completed. 
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This condition does not apply to building works being carried out inside an existing 
building. 

 
(12) Site Facilities 
 

(a) If the development involves building work or demolition work, the work site 
must be fully enclosed by a temporary security fence (or hoarding) before 
work commences. 

(b) A minimum width of 1.2m must be provided between the work site and the 
edge of the roadway so as to facilitate the safe movement of pedestrians. 

(c) Any such hoarding or fence is to be removed when the work has been 
completed. 

(d) A garbage receptacle fitted with a tight fitting lid for the reception of all food 
scraps and papers from the work site must be provided prior to building work 
commencing and must be maintained and serviced for the duration of the 
work. 

(e) Toilet facilities must be provided on the work site at the rate of one toilet for 
every 20 persons or part of 20 persons employed at the work site. 

(f) Each toilet provided must: 
• be a standard flushing toilet, connected to a public sewer, or 
• if connection to a public sewer is not available, to an on-site effluent 

disposal system approved by the council, or 
• an approved temporary chemical closet. 

(g) The provision of toilet facilities must be completed before any other work is 
commenced. 

(h) A person having the benefit of this certificate who causes an excavation that 
extends below the level of the base of the footings of a building on an 
adjoining allotment of land must at their own expense and where necessary: 
• protect and support the building from damage, and 
• If necessary, underpin and support the building in accordance with the 

details prepared by a professional engineer. 
(i) A person having the benefit of this certificate who causes the excavation 

must, at least 7 days before commencing this work, give notice of intention to 
do so to the owner of the adjoining allotment of land and provide particulars of 
the proposed work. 

(j) Erosion and sediment controls must be provided in accordance with the 
details shown on the approved plans, prior to the disturbance of any soil on 
the work site. 

 
(13) Damage to Public Infrastructure  

 
The applicant shall bear the cost of all restoration works to Council property 
damaged during the course of this development.  The applicant shall submit in 
writing and/or photographic record, of any existing damage to Council property 
before commencement of work. 

 
Note: This documentation will be used to resolve any dispute over damage to 

infrastructure.  If no documentation is received prior to commencement of 
work it will be assumed that the infrastructure was undamaged and the 
applicant will be required to restore all damaged infrastructure at their 
expense. 
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(16)  Materials 
 

In accordance with the provisions of the Muswellbrook Development Control Plan the 
external cladding of the building shall be constructed from non-reflective materials 
consistent with the surrounding rural landscape. Zincalume or reflective white sheet 
metal cladding is not be used without the prior written approval from Council.   

 
(17) Erosion and Sediment Plan 

 
Prior to the commencement of works the Sediment & Erosion control measures 
shown on the approved plans are to be implemented at the site. All Sediment and 
Erosion control measures are to be maintained on the site until building work has 
been completed.  

 

(18) Protection of Aboriginal relics  
 

Should Aboriginal relics be discovered work shall cease immediately and application 
be made for an Aboriginal Heritage Impact Permit under the provisions of the NSW 
National Parks and Wildlife Act 1974.  

 
 

CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE OCCUPATION 

CERTIFICATE 

 
(19) Occupation 

 
The building is not to be used or occupied until a final inspection has been carried 
out and an Occupation Certificate has been obtained from the Principal Certifying 
Authority. 

 
(20) On-site Sewage Management 

 
The development will require an On-Site Sewage Management System. Such a 
system requires approval from Council to install, construct or modify under Section 
68 of the Local Government Act 1993.   
 
A current Approval to Operate will also be required before an Occupation Certificate 
can be issued.  Applications to install a system must be accompanied by a 
Wastewater Management Plan including a Site and Soil Assessment prepared by a 
suitably qualified person. The On-Site Sewage Management System must be 
pursuant to Section 23 of the Muswellbrook Shire Development Control Plan 2009. 

 
(21) Bushfire  

 
Prior to the issue of any Occupation Certificate all identified matters relating to 
bushfire damage prevention shall be addressed and implemented at the site in the 
development in accordance with the requirements of Condition 5 of this consent.  

 
(22)    Relocation or demolition of dwelling 
 

Prior to the issue of an Occupation Certificate the existing dwelling is to be 
demolished or relocated from the site.  
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Note:  Where the dwelling is relocated, the applicant must ensure that 
development consent has been obtained from the relevant consent 
authority for the installation of the dwelling.  

 
(23)   Swimming Pools 
 

Access to the pool shall be restricted by a child resistant barrier in accordance with 
the regulations prescribed in the Swimming Pools Act, 1992, and:- 
 
(a) the pool must not to be completely filled with water until such time as a safety 

fence has been erected in accordance with this certificate. 
(b)  Where the depth of water in the pool exceeds 300mm during construction a 

temporary barrier or fence must be erected or other precautions taken so as 
to prevent the entry of children into the pool. 

(c) The swimming pool including overflow water must be drained to the sewer or, 
if the sewer is not available, overflow water must be disposed of to Council’s 
satisfaction. 

(d)  The consent of the Council must be obtained 48 hours prior to any emptying 
of pool water into the sewer. 

 
Certification from an appropriately qualified person confirming compliance with 
these requirements shall be provided prior to the issuing of any Occupation 
Certificate. 

 
(24)   Pool Safety Requirements  
  

The owner of the pool shall display a notice showing: 
 

(a) The words:  
 
(i) ‘YOUNG CHILDREN SHOULD BE SUPERVISED WHEN USING 

THIS SWIMMING POOL’ and 
(ii) ‘POOL GATES MUST BE KEPT CLOSED AT ALL TIMES’ and 
(iii) KEEP ARTICLES, OBJECTS AND STRUCTURES AT LEAST 900 

MILLIMETRES CLEAR OF THE POOL FENCE AT ALL TIMES’ 
 

Note: This notice shall be kept in legible condition and at the pool side. 
 

(b) A simple flow sequence (which may be the flow sequence depicted in the 
Cardiopulmonary Resuscitation Guideline) containing details of resuscitation 
techniques (for infants, children and adults). 

(c) A statement to the effect that formal instruction in resuscitation is essential. 
(d) The name of the teaching organisation or other body that published the sign 

and the date of its publication. 
 

Details demonstrating compliance are to be provided with any Occupation 
Certificate issued for the pool. 
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CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES 

 
(25) Stormwater Disposal   
 

All stormwater from the development, including from hard surfaces and overflows 
from rainwater tanks, is to be collected and disposed of  6m clear of any property 
boundary and structures.   

 
 (26) Operation of wood heater    
 

At all times the wood fire heater is to be operated and maintained in accordance with 
the requirements of any Section 68 Approval issued by Council and the 
manufacturer’s guidelines.  
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6.3 DA 82/2019 HAY SHED - 284 BUREEN ROAD, DENMAN 

Responsible Officer: Sharon Pope - Assistant Director - Environment & Community 
Services  

Author: Taraqual Bhuiya - Graduate Building Surveyor  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Provide efficient and effective Development Application, Complying 
Development Certificate, Construction Certificate and Occupational 
Certificate assessment services. 

Attachments: A. DA 82/2019 Section 4.15 Assessment Report.docx  

B. DA 82/2019 Recommended Conditions for DAC.docx  

C. DA 82/2019 Proposed Plans Site Plan  

D. DA 82/2019 - Floor Plan and Elevations           
 

 

PURPOSE 

This report has been prepared to inform the Development Assessment Committee in determining 
Development Application (DA) 82/2019. This Development Application has been assessed by Council 
Officers and a copy of the Section 4.15 Assessment Report, proposed plans and recommended 
conditions of Consent are attached for Council’s information.   

Delegations issued to the General Manager include a limitation on determining matters under the 
Environmental Planning and Assessment Act 1979 as follows:  

               (iii) [determine matters] which are for, or in any way related to;                            

                         (f) works alongside or adjoining any waterway   

The subject site subject adjoins to the Martindale Creek and Hunter River.   

The determination of this development is within the function delegated to the Development Assessment 
Committee. 

 
 

RECOMMENDATION 

The Development Assessment Committee approve Development Application No. 82/2019, 
involving the erection of a hay shed on Lot 53 DP 753771, 284 Bureen Road, Denman, subject the 
recommended condition of consent included as Attachment B. 

 

Moved: _____________________________ Seconded: _______________________________ 

DESCRIPTION OF THE PROPOSED DEVELOPMENT 

The site proposed for development is Lot 53 DP 753771. The street address of this property is 284 
Bureen Road Denman 

The subject site is used for agriculture and contains a dwelling, sheds and structures associated with the 
agricultural use of the land. A search of Council records identified that use of the site as a dairy was 
approved by Council in July 2000 under DA 118/2000.  
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The land is zoned RU1 Primary production under the provisions of the Muswellbrook Local 
Environmental Plan (LEP) 2009 and is identified as bushfire prone land on Council’s bushfire mapping.  

Martindale Creek and the Hunter River are located on the northern part of the subject lot.  The lot is 
identified as flood prone by Council’s Flood Risk Management Study 2018. 

The proposed development involves the construction of a hay shed between an existing dairy and farm 
building. The hay shed would be 24.7m wide and 54.5m deep.  It has an eave height of 7.0m and a ridge 
height of 9.2m.  

The structure would have a setback of 20m from the nearest existing farm building (marked as a hay 
shed on the proposed plans) and would be setback 48m setback from Bureen Road. The proposed shed 
would be situated in a cluster of existing farm buildings. The hay shed would be setback in excess of 
200m from adjoining property boundaries to the southeast and northwest.  

An aerial image of the property of the proposed development have been included below 

 

An image of the site plan prepared by the applicant in relation to the proposed development has been 
included below.  
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ASSESSMENT SUMMARY   

Council Officers have assessed the development application against the relevant heads of consideration 
prescribed by Section 4.15 of the Environmental Planning and Assessment Act 1979.  

A copy of the Section 4.15 Assessment is provided in Attachment A. As an outcome of this assessment 
Council Officers recommend that development consent be granted to the proposed development subject 
to recommended conditions of consent. The recommended conditions of consent are provided in 
Attachment B.    

Key considerations and findings of the section 4.15 assessment include:   

The proposed development is in accordance with relevant provisions of the Muswellbrook Local 
Environmental Plan (LEP) 2009.   
 

The proposed development was considered against the provisions of relevant State Environmental 
Planning Policies (SEPP’s) and there are no inconsistencies which would prevent Council from 
granting development consent to the proposed development.  
   

The proposed development would comply with the majority of requirements of the Muswellbrook 
Development Control Plan (DCP) 2009 that are relevant to the type of development proposed.  
 

The proposed development would not comply with the development control specified by section 
8.2.2 of the DCP that relates to setbacks for development in the RU1 Primary Production zone from 
adjoining roads. The proposed development would have a setback of 48m from Bureen Road, 
where the DCP prescribes a minimum setback of 50m. The variation of the DCP standard in relation 
to the proposed development has been considered in detail in the s4.15 Assessment Report. 
Council Officers are satisfied that there are adequate reasons to support the variation. Key matters 
that informed this position were:  

 The minor extent of the proposed variation, the proposed development would be setback 48m 
from Bureen Road, a 2m or 4% variation to the DCP control.  

 The pattern of existing development in the locality and limited setbacks of nearby buildings from 
Bureen Road.  

 The proximity of the proposed development to existing farm buildings and related infrastructure, 
which would minimise any visual impact of the development. 

 The reasoning put forward by the applicant in support of the DCP variation including the need to 
provide effective areas for farm machinery to manoeuvre between existing buildings and 
infrastructure.   

The assessment considered the environmental impacts that may result from the proposed 
development. It was found that the proposed development was unlikely to have any adverse 
environmental impacts that would prevent Council from granting development consent to this 
development application.  

COMMUNITY CONSULTATION   

Surrounding property owners were notified of the development proposal between 2 October 2019 and 24 
October 2019. A notice was also placed in the local newspaper, the Hunter Valley News, at the 
commencement of the notification period.   

No submissions were received from the public in relation to the proposed development during the 
notification period.     

OPTIONS   

The Development Assessment Committee may:   

A. Grant development consent to the proposed development subject to the recommended conditions of 
consent; 
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B. Grant development consent to the proposed development subject to amended conditions of 
consent; 

C. Refuse development consent to the proposed development and nominate reasons for refusal; or   

LEGAL IMPLICATIONS   

Where the applicant is dissatisfied with the determination of the development application they have an 
opportunity under the provisions of the Environmental Planning and Assessment Act 1979 to appeal that 
determination at the Land and Environment Court.    

CONCLUSION   

DA 82/2019 has been reported to the Development Assessment Committee as it involves the 
development of a parcel of land that includes a waterway (Martindale Creek and Hunter River). 
Therefore, the determination of this development application is outside the function delegated to Council 
Officers.  

Council Officers have completed a Section 4.15 Assessment in relation to the proposed development 
and recommend that the Development Assessment Committee grant development consent to DA 
82/2019 subject to conditions of consent outlined in Attachment B. 

This Section 4.15 Assessment identifies that the proposed development would not be consistent with the 
Muswellbrook DCP minimum setback requirements of Clause 8.2.2, but Staff support the variation of this 
control and the development remaining consistent with the relevant DCP Objectives which inform this 
control.    

 



Item 6.3 - Attachment A DA 82/2019 Section 4.15 Assessment Report.docx 
 

 

Attachment A Page 122 
 

 
DEVELOPMENT ASSESSMENT REPORT 

 
Attached: Site Plan 

 
 
REPORT TO THE GENERAL MANAGER 
 
 

ADDRESS: LOT: 53 DP: 753771 
284 Bureen Road DENMAN 

  

APPLICATION No: 82/2019 

  

PROPOSAL: Hay Shed 

  

PLANS REF: Drawings no.  Drawn by Date Received 

 Site Layout Plan Unknown Not Dated 17 September  2019 

Elevations SWS 23 October 2019 17 September  2019 

  

OWNER: Mr A J & Mrs L M Davies 

  

APPLICANT: Mr A J Davies 
35 Grandview Drive 
COOLUM BEACH  QLD  4573 
 

  

AUTHOR: Mr T Bhuiya 

  

REVIEWED BY: Mr H McTaggart 

  

DATE LODGED: 16/09/2019 

  

AMENDED: NA 

  

ADD. INFO REC’D: NA 

  

DATE OF REPORT: 5 November 2019 

 
  
 
  
 
 

 
 SUMMARY 
 
ISSUES:   Bushfire Prone Land, Flood Prone Land and next to water way 
 
SUBMISSIONS:  Nil 
 
RECOMMENDATION: Approval subject to conditions 
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1.0 SITE AND LOCALITY DESCRIPTION  
The site proposed for development is Lot 53 DP 753771. The street address of this property 
is 284 Bureen Road, Denman 
 
The subject site is used for agriculture and a dwelling, sheds and structures associated with 
the agricultural use are located on the land. A search of Council records identified that the 
use of the site as a dairy was approved by Council in July 2000 under DA 118/2000.  
 
The property subject to this application has a gentle slope and is located to the east and 
west of Burren Road. The hay shed proposed would be located on the western side of 
Bureen Road in the immediate vicinity of the existing dwelling and agricultural buildings.  
 
The land is zoned RU1 Primary production under the provisions of the Muswellbrook Local 
Environmental Plan (LEP) 2009 and is identified as bushfire prone land on Council’s bushfire 
mapping information system.  
 
Martindale Creek and the Hunter River are located on the northern part of the subject lot.  
The land is identified as flood prone by Council’s Flood Risk Management Study 2018. 
 
An aerial image of the property has been included below 

 

 
 
2.0 DESCRIPTION OF PROPOSAL  
 
The proposed development involves the construction of a hay shed. An existing dwelling and 
agricultural buildings are located at the site and the proposed hay shed would be located 
between an existing dairy and farm building.  
 
Under the proposal the hay shed would be: 
 

 a width of 24.7m 

 a depth of 54.5m; and 

 have an eave height of 7.0m and a ridge height 9.2m.  
 
The structure would have a setback 20m from the nearest existing farm building (marked as 
a hay shed on the proposed plans) and 48m setback from Bureen Road. The proposed shed 
would be situated in a cluster of existing farm buildings. The hay shed would be setback in 
excess of 200m from adjoining property boundaries to the southeast and northwest.  
 
An image of the site plan prepared by the applicant in relation to the proposed development 



Item 6.3 - Attachment A DA 82/2019 Section 4.15 Assessment Report.docx 
 

 

Attachment A Page 124 
 

has been included below.  

 
 
 
3.0 REFERRALS 
 
The proposed development was not referred internally or externally because of its scale of 
work. 
 
4.0 ASSESSMENT 
 
This report provides an assessment of the material presented in the Application against the 
relevant State and local planning legislation and policy. 
 
Section 4.15 Matters for Consideration 
 
Section 4.15(1)(a)(i)  The provisions of any Environmental Planning Instrument (EPI) 
 
The following EPIs, DCPs, Codes and Policies are relevant to this Application: 
 
1. Muswellbrook Local Environmental Plan 2009 (MLEP 2009) 
 
Land Use Zone and Permitted Land Use 
 
The development site is zoned RU1 Primary Production under MLEP 2009. A Hay Shed is 

permitted with consent in the subject Zone.  
 
Objectives of the RU1 Primary Production Zone 
 

 To encourage sustainable primary industry production by maintaining and enhancing 

the natural resource base. 

 To encourage diversity in primary industry enterprises and systems appropriate for the 

area. 

 To minimise the fragmentation and alienation of resource lands. 

 To minimise conflict between land uses within this zone and land uses within 

adjoining zones. 
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 To protect the agricultural potential of rural land not identified for alternative land 

use, and to minimise the cost to the community of providing, extending and 

maintaining public amenities and services. 

 To maintain the rural landscape character of the land in the long term. 

 To ensure that development for the purpose of extractive industries, underground 

mines (other than surface works associated with underground mines) or open cut 

mines (other than open cut mines from the surface of the flood plain), will not: 

(a) destroy or impair the agricultural production potential of the land or, in the 

case of underground mining, unreasonably restrict or otherwise affect any 

other development on the surface, or 

(b) detrimentally affect in any way the quantity, flow and quality of water in 

either subterranean or surface water systems, or 

(c) visually intrude into its surroundings, except by way of suitable screening. 

(d) It is considered that the development proposal is not contrary to the 

objectives of the Zone. 
 
The property is a dairy establishment, and the proposed development would support the 
carrying out of an agricultural enterprise on the site and is therefore viewed as being in 
accordance with the land use zone objectives.  
 
Relevant Clauses applicable under the Muswellbrook Local Environmental Plan 2009 
 
Part 1 Preliminary  

Part 2 Permitted or prohibited development  

2.3 Zone objectives and Land Use Table The proposed development is a permissible 
development under the RU1 zone. Complies 

Part 3 Exempt and complying development  

Part 4 Principal development standards  

4.3 Height of buildings MLEP 2009 specifies a maximum building height of 
12m in relation to the land. The maximum height of 
the proposed development is approximately 9.2m. 
Complies 

4.4 Floor space ratio MLEP 2009 specifies no floor space ratio in relation to 
the land so the proposed development is in 
accordance with the clause of floor space ratio Not 
relevant  

Part 5 Miscellaneous provisions  

5.11 Bush fire hazard reduction According to NSW rural fire service guideline there is 
no bush fire protection requirement for Class 10a 
structures located more than 6m from a dwelling in 
bush fire prone areas. Exempted 

Part 6 Urban release areas  

Part 7 Additional local provisions  

7.1 Terrestrial biodiversity The subject site is not identified as ‘biodiversity’ on 
Council’s Biodiversity Mapping. Accordingly, the 
provisions of this Clause do not require further 
consideration.NA 

7.6 Earthworks The proposed development would involve the carrying 
out of earthworks related to the leveling of the site 
and the establishment of the foundations. 
 
The proposed earthwork is not anticipated to have a 
detrimental impact on existing drainage patterns, soil 
stability and amenity of the adjoining properties where 
a sediment and erosion control plan is prepared and 
enacted in relation to the carrying out of the 
development. A condition requiring the preparation of 
a sediment and erosion control plan has been 
included in the recommended conditions of consent. 
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Complies – to be managed by recommended 
condition 

 
 
 
2. State Environmental Planning Policy No. 55 – Remediation of Land 
 
Under Clause 7 of this SEPP a consent authority must not consent to the carrying out of any 
development on land unless: 
 

(a) It has considered whether the land is contaminated, and 
(b) If the land is contaminated, it is satisfied that the land is suitable in its 
contaminated state (or will be suitable, after remediation) for the purpose for which 
the development is proposed to be carried out, and 
(c) If the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
The land subject to this development application is zoned RU1 Primary Production. Based 
on observations from the inspection of the site by Council Officer’s it appears that the subject 
land has been used for dairy production and there are no visual signs of contamination at the 
site. Accordingly, Council Officers are satisfied that the land subject to this development 
application is unlikely to be affected by any contamination requiring remediation under the 
SEPP for the proposed development to be carried out.   
 
Section 4.15(1)(a)(ii)  the provisions of any draft EPI. 
 
There are no draft EPIs relevant to the subject Application. 
 
Section 4.15(1)(a)(iii)  the provisions of any development control plan 
 
Section 3 – Site Analysis 
It is considered that the documentation provided with the Development Application satisfies 
the provisions of Section 3 of the Muswellbrook DCP. 
 
Section 4 – Notification 
In accordance with the provisions of Section 4 of the Muswellbrook DCP 2009, the 
Application was notified for a period of not less than fourteen days from 2 October 2019 to 
24 October 2019. A notice was also placed in the local newspaper, the Hunter Valley News, 
at the commencement of the notification period.  
 
No submissions were received during the notification period.  
 
 
Section 8 – Rural and Environmental Zone development 
 

 Comments 

8.1 Introduction  

8.1.1 Dwelling Houses on existing parcels of land An existing dwelling and sheds are located on this 
property. The proposed hay shed will be ancillary 
development to the existing structures. 

8.2 Built Form  

8.2.1 Scenic Protection and Building Location Proposed development would not be detracting from 
the natural or rural setting or scenic qualities of the 
site. And also would not dominate the surrounding 
natural landscape because of its location and 
distance from the residential dwelling and the main 
road. 
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8.2.2 Setbacks 
 
 

i. Buildings are setback a minimum of 50m from any 

public road  

ii. Buildings are not located within 10m of any property 

boundary.  

 
iii. A suitable buffer area is established in the vicinity of 

agricultural operations that may occur on adjoining 

land. 

iv. Separation fencing is provided between development 

land and any adjoining rail corridor.  

v. (v)Development adjacent to rail corridors will 

require an acoustic report to be submitted to Council 

to address and indicate measures to mitigate 

potential impacts from noise and vibration. 

The proposed development would not strictly comply 
with all development standards imposed by this 
section of the DCP.  
 
The proposed development would meet the 
performance criteria set by sub-clause ii, iii, iv, and v. 
However, the proposal would not achieve the 
prescribed 50m setback from a public road 
established under subclause i. The design plans 
submitted with the proposed development indicate 
that the proposed shed would be setback 48m from 
Bureen Road.  
 
This variation of the DCP development standard has 
been considered by Council Officers.  The applicant 
provided the following information in support of the 
proposed setback and Council considering the 
variation of this DCP development standard in relation 
to the proposal.    
 

1. 48m is a significant offset from the road given 
there are many sheds, houses and other 
structures much closer than 50m to the Bureen 
Road in the local area.   

2. By moving closer to the existing hay shed, we are 
reducing the space between the two sheds which 
will increase potential safety hazards due to 
reduced clearances when driving trucks, tractors 
and hay trailers around and between the sheds. 

3. In the Application, I have indicated it is intended to 
plant tree lines between the proposed hay shed 
and the property boundary/Bureen Road to screen 
the shed from the road.  In these circumstances, 
the additional distance over 48m from the road will 
be un-noticed due to the tree screen.  

 
Council Officers have reviewed the arguments put 
forward by the applicant, existing development in the 
locality and the minor nature of the proposed DCP 
variation and are satisfied that the variation of the 
DCP development standard may be supported in this 
instance. This position has been informed by the 
following: 

1. Immediately north and south of the site there are a 

number of existing dwellings and associated structures  

with frontage to Bureen Road that do not observe the 
minimum 50m setback requirement. Accordingly, the 

reduced setback would not be inconsistent with the 

existing pattern of development in the locality.  
2. The extent of the proposed DCP variation is minor. 

Numerically the proposal would vary the DCP 

requirement by 2m, or 4% of the total required setback 
provisions. 

3. The location of the shed proposed is in the immediate 

proximity to a cluster of existing buildings. The 

collocation of the proposed shed with existing farm and 
residential buildings will minimise the visual impact of 

the development.  

4. The applicant has advised Council that the variation to 

the DCP is required provide adequate clearance distance 
and turning circles for farm machinery to be operated in 

the vicinity of the proposed and adjoining sheds as well 

as a nearby dam.   
5. Noting the pattern of existing development in the locality, 

the minor nature of the proposed variation and the 

location of the proposed shed in the proximity of existing 

development. Council Officers are satisfied that the 
proposal would remain consistent with the DCP 

objectives that inform this control, which relate to 

minimising visual and acoustic impacts of development 
and ensuring development is considerate of adjoining 

land use. The visual impact of the proposed development 

would be mitigated by the reasonable setback proposed 
and co-location in the vicinity of existing buildings, while 

the proposal would have a negligible impact on the use of 
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adjoining land or result in additional noise impacts.    

 
In view of the above Council Officers are satisfied that 
although the proposed development does not strictly 
comply with the 50m minimum road setback provision 
prescribed by this part of the DCP the proposed 
development would remain in accordance with the 
DCP objectives that inform this control. Accordingly, it 
is considered that the proposed development may be 
supported despite its strict non-compliance with this 
DCP requirement. Non-compliant – may be 
supported as the proposal remains consistent 
with the DCP objectives that inform the relevant 
controls.   

8.2.3 Colours and Materials 
i. Use natural colours, muted and earth tones for major 

areas of the building, such as walls and roof, and 

restrict stronger colours to smaller features such as 

window frames, doors and decorative woodwork  

ii. Use factory pre-coloured materials with low reflective 

properties.  

iii. Avoid extensive use of highly reflective glass, highly 

reflective metal cladding (such as Zincalume and white 

Colorbond) and plastics on the exterior of buildings 

Conditions of Consent are required regarding the 
colours and materials to be used. Natural colours, 
muted and earth tones for major areas of the building 
with factory pre-coloured materials with low reflective 
properties need to be recommended. Need to avoid 
extensive use of highly reflective glass, highly 
reflective metal cladding (such as Zincalume and 
white Colorbond) and plastics on the exterior of 
buildings Complies – to be administered by 
condition  

 
 

8.2.4 Car Parking and Access Proposed development would have adequate parking 
and the existing driveway would provide all weather 
access for a two wheel drive vehicle. NA 

8.2.5 Temporary Dwellings The proposed development does not relate to this 
clause NA 

8.3 Environmental Matters  

8.3.1 Topography Earthworks involved with the proposed development 
would be minimal and associated with establishment 
of the foundation. 
 
The proposed development is not anticipated to have 
a detrimental impact on the surrounding topography 
and would preserve the natural landform of the shire. 
Complies 

8.3.2 Vegetation No vegetation exists around close vicinity of the 
proposed development NA 

8.3.3 Riparian Buffers The proposed development does not relate to this 
clause NA 

8.3.4 Management of Rivers, Creeks, Streams and 
Drainage 

Proposed development would be approximately 100m 
away from the Martindale creek and more than 700m 
away from the Hunter River and separated by the 
Bureen Road. As the respective lot have mild slope 
from north to south, it is considered  that the proposed 
development would not have any significant impact on 
the natural water course and drainage Complies 

8.3.5 Services The proposed development does not relate to this 
clause NA 

 
Section 13 – Flood Prone Land  
 
A portion of the site subject to this development application is identified as flood affected by 
Council’s 2018 Flood Risk Management Plan and Study. The image below shows the extent 
of the 1 in 100 year flood event identified by that study in relation to the site. Accordingly, the 
provisions of sub-section 13.6 which relate to flood affected rural development are relevant 
to the assessment of this development application. The provisions of this clause that relate 
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to a non-habitable farm building have been considered through the assessment of the 
development application. In accordance with these requirements and Council’s approach to 
managing flood related impacts, a condition of consent has been recommended to ensure 
that design plans are provided to the Principle Certifying Authority with any Construction 
Certificate to demonstrate that the proposed development would be designed to withstand 
the force of flood waters at the site during a 1% flood event.  
 
   

 
 
 
Section 20 – Erosion and Sediment Control 
 
The proposed development would involve the carrying out of earthworks over an area of 
approximately 1,347m2.  
 
This section of the DCP requires erosion control plans to be developed for development with 
a disturbance footprint >250m2. A condition requiring the preparation of an erosion and 
sediment control plan has been recommended, to be complied with prior to the issue of a 
Construction Certificate.  
 
Section 24 – Waste Management 
 
A waste minimisation management plan has not been prepared in relation to the proposed 
development. This Section of the DCP requires the preparation of a waste minimisation 
management plan for all development. However, in practice Council Officers do not always 
require the provision of these documents for class 10a structures, including farm buildings 
which do not directly relate to the keeping of animals. 
 
Accordingly it is recommended that a Waste Management Minimisation Plan not be required 
and the DCP objectives adhered to through the imposition of a condition for the minimisation 
and management of waste associated with the development in accordance with the 
objectives of this Section of the DCP. 
 
Section 7.11 (Previous Section 94) Contributions Plan 2001 
 
Not Applicable 
 
Section 7.12 (Previous Section 94A) Contributions Plan 2010 
 
Estimated cost of the development is $173,000.00 A Section 7.12 contribution is applicable 
given the value of the proposed development is more than $100,000. 
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Under the provisions of this Plan a contribution of 0.5% of the development costs are 
applicable to development with an estimated value between $100,000 and $200,000.  
 
Section 4.15(1)(a)(iiia)  the provisions of any planning agreement 
 
There are no planning agreements relevant to the subject Application. 
 
Section 4.15(1)(a)(iv)  the provisions of the regulations 
 
Division 8A of the Environmental Planning and Assessment Regulation 2000 applies to the 
development. 
 
Section 4.15(1)(a)(v)  the provisions of any coastal zone management plan 
 
This item is not relevant to the subject Application. The Application does not relate to a 
coastal area. 
 
Section 4.15(1)(b)  the likely impacts of that development 
 
Given the limited scope of the proposed development and its compatibility with the relevant 
provisions of Council’s DCP and LEP, the proposed development is considered be 
reasonably in accordance with the type of residential development expected on rural zoned 
land.  
 
Accordingly the proposed development is considered unlikely to have any significant 
adverse environmental impacts. 
 
Section 4.15(1)(c)  the suitability of the site for the development 
 
It is considered that the development is compatible with surrounding land uses and site 
characteristics, subject to consent conditions. 
 
Section 4.15(1)(d)  any submissions made 
 
No submissions were received during the notification period: 
 
Section 4.15(1)(e)  the public interest. 
 
The proposed development would be in accordance with the Muswellbrook LEP 2009, the 
majority of the Muswellbrook DCP provisions and is unlikely to have any adverse 
environmental impacts. The proposed development is inconsistent with the minimum road 
setback requirements of the DCP, however, as the proposal remains consistent with related 
DCP it is considered that Council may support the variation of this DCP requirement in 
relation to this development.     
 
5 CONCLUSION 
 
The application has been assessed in accordance with s4.15 of the EP& A Act.  The 
application has also been placed on public exhibition for a minimum of fourteen days with no 
submissions being received. 
 
The proposed development would be consistent with the provisions of the Muswellbrook 
LEP 2009, other relevant environmental planning instruments and unlikely to result in any 
adverse environmental impacts.  
 
The proposal would comply, or be conditioned to comply with the majority of requirements of 
the Muswellbrook DCP with the exception of the minimum required road setback of 50m for 
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development imposed by the DCP. The non-compliance of the proposal with this 
development standard has been considered and Council Officers are satisfied that the 
variation of this standard may be supported in relation to this development.  
It is recommended the application be approved subject to conditions of consent. 
 
 Signed by:       
                                                                                

Reviewed by                                          
 
 
 

Taraqual Bhuiya Hamish McTaggart 
Graduate Building Surveyor Development Coordinator   
Date: 6 November 2019  
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IDENTIFICATION OF APPROVED PLANS  

 
(1) Development in Accordance with Plans 
 

The development being carried out in accordance with the development 
application and the drawings referenced below, and endorsed with Council’s 
approval stamp, except where amended by the following conditions. 

 
Drawing No. Revision Drawn by Drawing Date Received 
Site Layout Plan - Unknown Not Dated 17 September  2019 

Elevations - SWS 23 October 2019 17 September  2019 

 

OPERATIONAL CONDITIONS IMPOSED UNDER THE ENVIRONMENTAL PLANNING AND 

ASSESSMENT ACT AND REGULATIONS AND OTHER RELEVANT LEGISLATION 

 
(2) Building Code of Australia 

 
All building work must be carried out in accordance with the provisions of the 
Building Code of Australia. 

 

ANCILLARY MATTERS TO BE COMPLETED PRIOR TO THE ISSUE OF THE CONSTRUCTION 

CERTIFICATE 

 
(3) Construction Certificate Requirement  

 
No works shall commence on-site until such time as a Construction Certificate 
has been issued for either part or all of the works to be undertaken. If a 
Construction Certificate is issued for part of the approved works it must relate to 
all works being undertaken.  

 
Note:  a construction certificate issued by an Accredited Certifying Authority 
must be deposited with Council at least 48 hours prior to the commencement of 
any earthworks, engineering or building work at the site.  
 

(4) Potential Flood Damage to Buildings   
 

Prior to the issue of a Construction Certificate the Certifying Authority: 
 

a. Is to be provided with an assessment, report and certification by a 
qualified practising Consulting Engineer stating that the structure has 
been designed to withstand the flood pressures, including debris and 
buoyancy forces, imposed in the event of a 1% AEP flood and that the 
structure will not sustain unacceptable damage from the impact of 
floodwater and debris; or 

 
b. Is to be provided with a survey report by a registered surveyor showing 

the building site is entirely above the 1% AEP flood level. 

 
Council’s records indicate the 1% AEP flood level in this location is 99.16m 
AHD. 
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(5) Sediment and Erosion Control  
 

Prior to the issue of a Construction Certificate a Sediment Erosion Control Plan 
is to be prepared in relation to the proposed development and submitted to the 
Certifying Authority. The erosion and sediment control plan must specify erosion 
and sediment control measures to be implemented for the carrying out of the 
development to comply with the requirements of Section 20 of the Muswellbrook 
Development Control Plan. As a minimum control techniques are to be in 
accordance with ‘The Blue Book’ published by Landcom provisions on Erosion 
and Sediment Control, or a suitable effective alternative method.  

 
(6) Section 7.12 Contributions 

 
Pursuant to section 4.17(1) of the Environmental Planning and Assessment Act 
1979, and the Muswellbrook Shire Council Section 94A Development 
Contributions Plan 2010, a contribution of $865.00 shall be paid to 
Muswellbrook Shire Council. 
  
The amount to be paid is to be adjusted at the time of the actual payment, in 
accordance with the provisions of the Muswellbrook Shire Council Section 94A 
Development Contributions Plan 2010. The contribution is to be paid prior to the 
issue of the Construction Certificate. 

 

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO COMMENCEMENT 

 
(7) Sediment and Erosion Control  

 
All required erosion and sedimentation techniques are to be properly installed 
prior to the commencement of any site works and maintained in a functional and 
effective condition throughout the construction activities until the site is 
stabilised.  
  

(8) Site Sign 
 

A sign must be erected in a prominent position on any work site on which work 
involved in the erection or demolition of a building is being carried out: 
 
(a) stating that unauthorised entry to the work site is prohibited;  
 
(b) showing the name of the principal contractor (or person in charge of the 

work site), and a telephone number at which that person may be 
contacted at any time for business purposes and outside working hours; 
and 

 
(c) showing the name, address and telephone number of the Principal 

Certifying Authority for the work. 
 
Any such sign must be maintained while to building work or demolition work is 
being carried out, but must be removed when the work has been completed. 
 
This condition does not apply to building works being carried out inside an 
existing building. 
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(9) Materials and Colours 
 

In accordance with the provisions of the Muswellbrook Development Control 
Plan the external cladding of the building shall not be constructed from reflective 
metal cladding. Zincalume or reflective white sheet metal cladding is not be 
used without the prior written approval from Council.  Natural colours, muted 
and earth tones is to be used for major areas of the ancillary development-
Stable Building to blend in with and do not dominate the surrounding landscape. 

 

CONDITIONS THAT MUST BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK 

 
(10) Site Waste Minimisation   
  

Throughout the carrying out of building works the person acting with this consent 
shall take reasonable steps to minimise waste from the carrying-out of the 
development in accordance with the following objections of Chapter 24 Waste 
Minimisation and Management of Council’s Development Control Plan.  
   

 Optimise adaptive reuse opportunities of existing building/structures. 

 Maximise reuse and recycling of materials. 

 Minimise waste generation. 

 Ensure appropriate storage and collection of waste. 

 Minimise environmental impacts associated with waste management. 

 Avoid illegal dumping. 

 Promote improved project management.  
 

CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE OCCUPATION 

CERTIFICATE 

 
(11) Occupation 

 
The building is not to be used or occupied until a final inspection has been 
carried out and an occupation certificate has been obtained from the Principal 
Certifying Authority. 

 

CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES 

 
(12) Stormwater Disposal  
 

All stormwater from the development including all hard stand areas and 
overflows from rainwater tanks is to be collected and disposed of to an 
appropriately constructed discharge point at a distance of 6m clear of the 
proposed and any adjoining buildings.    
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6.4 DA 2019-77 - THREE (3) RURAL WORKERS DWELLINGS AND 
MACHINERY SHED - LOT 129 DP 752441, 420 DALSWINTON ROAD, 
DALSWINTON 

Responsible Officer: Sharon Pope - Assistant Director - Environment & Community 
Services  

Author: Alisa Evans - Projects Planner  

Community Plan Issue: Diversify the economy, facilitate the development of intensive 
agricultur and other growth industries, make the Shire a more 
attractive place to invest and do business 

Community Plan Goal: Facilitate the diversification of the Shire's economy and support 
growth of existing industry and business enterprise. 

Community Plan Strategy: Apply strategic planning and development assessment planning 
advice to support Council's economic diversification goals. 

Attachments: A. DA 2019-77 Recommended Conditions of Consent.docx  

B. DA 2019-77 Development Assessment report - 346143.docx  

C. DA 2019-77 Plans to Accompany Development Application.pdf  

D. DA 2019-77 Statement of Environmental Effects  

E. DA 2019-77 Agricultural Enterprise Analysis           
 

Documents referred to in assessment not attached: 

 Local Environmental Plan 2009 

 Development Control Plan 2009 

APPLICATION DETAILS 

Applicant: Adenzie Developments Pty Ltd 

Owner: SD & M Software Pty Ltd 

Proposal: Three (3) Rural Workers Dwelling and Machinery Shed  

Location: Lot 129 DP 752441 

Permissibility: The proposed development is permissible as rural worker’s 
dwellings within the RU1 Primary Production 

Recommendation: Approval 

PURPOSE 

This report has been prepared to inform the Council in determining Development Application (DA) 2019-
77. The Development Application has been assessed by Council officers, a copy the Section 4.15 
Assessment Report and recommended conditions of consent are attached for Council’s information. 

The matter is being reported to Council for determination as the development relates to works alongside 
or adjoining any waterway (Hunter River) and the General Manager does not have delegations to deal 
with these matters.  The Development Assessment Committee has appropriate delegations. 
 

RECOMMENDATION 

The Development Assessment Committee approve Development Application No. 2019-77 for 
three (3) rural workers’ dwellings and machinery shed at Lot 129 DP 752441, 420 Dalswinton 
Road Dalswinton, subject the conditions in Appendix A to the report. 

Moved: _____________________________ Seconded: _______________________________ 
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 Cr J. Ledlin  Cr S. Bailey  Cr G. McNeill 
      

 Cr J. Foy  Cr M. Green  Cr R. Scholes 
      

 Cr S. Reynolds  Cr B.N. Woodruff  Cr S. Ward 
      

 Cr J.F. Eades  Cr M. Bowditch  Cr M.L. Rush 

DESCRIPTION OF THE PROPOSED DEVELOPMENT 

The proposed development involves the erection of three (3) rural workers’ dwellings, a machinery shed 
and on-site sewage management system. The proposed dwellings will have bearer and joists, colorbond 
roofing and weathertex wall cladding.   

 

The land is zoned RU1 Primary Production pursuant to Muswellbrook LEP 2009. The development site 
is used for agriculture and has an existing dwelling house. The land is partly flood affected, however, the 
location of the dwellings is flood free land.  Access is from Dalswinton Road. 

Each Proposed Rural Workers Dwellings comprises: 

 two (2) bedrooms, 

 a bathroom, 

 a living,kitchen/dining, and 

 deck. 

The total dimensions of 8.5m x 13.6m.  A steel flooring system will be used to allow for transportation in 
the future if ever required. 

The Three (3) Proposed Rural Workers Dwellings are located approximately 980m from the Eastern 
boundary which adjoins Dalswinton Rd, approximately 58m from the existing dwelling on the property 
and approximately 210m from the Northern boundary, which is the closest property boundary. 
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Extract From Site Plan 

 

Aerial Photograph Identifying Development Site 
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ASSESSMENT SUMMARY 

Council Officers have assessed the development application under the relevant heads of consideration 
under Section 4.15 of the Environmental Planning and Assessment Act 1979.  A copy of the Section 
4.15 Assessment is provided in Attachment B. Council Staff recommend that development consent be 
granted to the proposed development subject to recommended conditions provided in Attachment B. 

Key considerations and findings of the section 4.15 assessment include:  

The proposed development is in accordance with relevant provisions of the Muswellbrook Local 
Environmental Plan (LEP) 2009. 

Clause 7.3 of the Muswellbrook LEP 2009, which relates to the construction of rural workers’ 
dwellings, was considered by Staff. Council Officers are satisfied that the proposed development 
would be in accordance with the provisions of this Clause and that the ‘Agricultural Enterprise 
Analysis’ submitted by the applicant demonstrates adequate reasoning to support the rural workers’ 
dwellings at the site.   

The proposed development was considered against the provisions of relevant State Environmental 
Planning Policies (SEPP’s). Council Officers did not identify any inconsistencies with the proposed 
development and the requirements of any SEPP which would prevent Council from granting 
development consent to the development.  

The proposed development was considered against the requirements of the Muswellbrook 
Development Control Plan (DCP) and is in accordance with the requirements of the DCP. 

The assessment considered the environmental impacts that may result from the proposed 
development. It was found that the proposed development was unlikely to have any adverse 
environmental impacts that would prevent Council from granting development consent to this 
development application.  

The application was referred to Council’s Environmental Health Officer, and Community 
Infrastructure, and Building Surveyor.   The assessment and recommended conditions of consent 
incorporate comments received. 

COMMUNITY CONSULTATION 

The proposed development was notified and advertised between the 18 September 2019 and 3 October 
2019. A notice was also placed in the local newspaper, the Hunter Valley News, at the commencement 
of the notification period. A letter of support was received from the public in relation to the proposed 
development.  

OPTIONS 

The Council may: 

A) Grant development consent to the proposed development subject to the recommended conditions of 
consent, 

B) Grant development consent to the proposed development subject to alternative conditions of 
consent, or 

C) Refuse development consent to the proposed development and nominate reasons for refusal.  

LEGAL IMPLICATIONS 

Where the applicant is dissatisfied with the determination of the development application they have an 
opportunity under the provisions of the Environmental Planning and Assessment Act 1979 to appeal that 
determination at the Land and Environment Court.  

FINANCIAL IMPLICATIONS 

This matter has no direct financial impact upon Council’s adopted budget or forward estimates. 
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CONCLUSION 

DA 2019-77 has been reported to the Council for determination as the development involves works on 
Lot 129 DP 752441, which is land alongside or adjoining a waterway (Hunter River). The General 
Manager does not have delegations to determine such matters.  

Council Officers have completed a Section 4.15 Assessment in relation to the proposed development 
and recommend that Council grant development consent to DA 2019-77 subject to recommended 
conditions of consent outlined in Attachment A.  
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IDENTIFICATION OF APPROVED PLANS  

 
1. Development in Accordance with Plans 
 

The development being carried out in accordance with the development application, 
statement of environmental effects, Bushfire Assessment Report and the drawings 
referenced below, and endorsed with Council’s approval stamp, except where 
amended by the following conditions. 

 
Drawing No. Drawn by Drawing Date Received 

Site Plan & Concept 
Drainage Layout 

Fernleigh 27 July 2019 9 September 2019 

Typical Unit Floor 
Plan  

Fernleigh 27 July 2019 9 September 2019 

North Western and 
South Western 
Elevation  

Fernleigh 27 July 2019 9 September 2019 

West and East 
Elevation 

Fernleigh 27 July 2019 9 September 2019 

Typical Sections  Fernleigh 27 July 2019 9 September 2019 

 
2. Development in Accordance with Documentation 
 

The development is to be carried out generally in accordance with the following 
documents.  
 
Where there is a discrepancy between any of the documents referenced by this 
condition of consent and any other condition of this consent, the condition takes 
precedence over matters referenced by the documents below.  

 
Title Written by Date 

Waste Minimisation 
Management Plan   

Fernleigh Architectural and 
Structural 

Not Dated 

 

OPERATIONAL CONDITIONS IMPOSED UNDER THE ENVIRONMENTAL PLANNING AND 

ASSESSMENT ACT AND REGULATIONS AND OTHER RELEVANT LEGISLATION 

 
3. Building Code of Australia 

 
All building work must be carried out in accordance with the provisions of the 
Building Code of Australia. 

 
4. Home Building Act 
 

(1) Building work that means residential building works (under the meaning and 
exemptions of the Home Building Act 1989) must not be carried out unless the 
Principal Certifying Authority for the development which the work relates: 

 
(a) In the case of work being carried out by a licensed builder : 

(i) Has been informed in writing of the licensees name and license 

number, and; 

(ii) Has received Home Owners Warranty Insurance for works where 

the contract price of the works exceeds $20,000. 
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(b) In the case of an Owner Builder: 

(i) Has been informed in writing of the persons name and Owner 

Builder permit number where the cost of works is greater than 

$10,000, or; 

(ii) Has been given declaration signed by the owner of the land that 

states that the reasonable market cost of the labour and materials 

is less than $10,000. 

(2) A certificate issued by an approved insurer under Part 6 of the Home Building 

Act 1989 that states that a person is the holder of an insurance policy issued 

for the purposes of that Part is, for the purposes of this clause, sufficient 

evidence that the person has complied with the requirements of that Part. 

(3) If arrangements for doing residential building work are changed while the work 

is in progress so that the information submitted to Council is out of date, 

further work must not be carried out unless the Principal Certifying Authority 

for the development to which the work relates (not being the Council), has 

given the Council written notice of the updated information. 

Note: (1) The amounts referred to in point 1 may be subject to change as 
regulations are amended. 

(2) An owner that engages multiple licensees/contracts or contracts for part 
of the work and completes work themselves is considered an Owner 
Builder under the Home Building Act 1989. 

 
 

REQUIREMENTS PRIOR TO THE COMMENCEMENT OF WORKS OR ISSUE OF A CONSTRUCTION 

CERTIFICATE OR SECTION 68 APPROVAL   

 
5. Construction Certificate Requirement 
 
 No works shall commence on site until such time as a Construction Certificate has 

been issued for either part or all of the works. If a certificate is issued for part of the 
works in must cover the works being undertaken onsite.  
 

6. Section 7.12 Contributions 
 

 Prior to the issue of a Construction Certificate or Section 68 Approval pursuant to 
section 4.17(1) of the Environmental Planning and Assessment Act 1979, and the 
Muswellbrook Shire Council Section 94A Development Contributions Plan 2010, a 
contribution of $3,800.00 shall be paid to Muswellbrook Shire Council. 

  
The amount to be paid is to be adjusted at the time of the actual payment, in 
accordance with the provisions of the Muswellbrook Shire Council Section 94A 
Development Contributions Plan 2010. The contribution is to be paid prior to the 
issue of the Section 68 Approval or Construction Certificate. 

 

MATTERS TO BE COMPLETED PRIOR TO THE ISSUE OF ANY CONSTRUCTION CERTIFICATE 

 
7. BASIX Commitments  
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Under clause 97A(3) of the Environmental Planning & Assessment Regulation 2000, 
it is a condition of this development consent that all the commitments listed in each 
relevant BASIX Certificate for the development are fulfilled.  Details and plans 
demonstrating compliance with these requirements are to be submitted to the 
Certifying Authority for approval with the Construction Certificate. 

 
In this condition: 

 
(a) relevant BASIX Certificate means: 

 
i. a BASIX Certificate that was applicable to the development 

when this development consent was granted (or, if the 
development consent is modified under section 96 of the Act, a 
BASIX Certificate that is applicable to the development when 
this development consent is modified); or 

 
ii. if a replacement BASIX Certificate accompanies any 

subsequent application for a construction certificate, the 
replacement BASIX Certificate; and 

 
(b) BASIX Certificate has the meaning given to that term in the 

Environmental Planning & Assessment Regulation 2000. 
 

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO COMMENCEMENT 

 
8. Sediment and Erosion Control 

 
Where construction or excavation activity requires the disturbance of the soil 
surface and existing vegetation, adequate measures for erosion and sediment 
control shall be provided. As a minimum control techniques are to be in accordance 
with ‘The Blue Book’ published by Landcom provisions on Erosion and Sediment 
Control, or a suitable effective alternative method.  
 
All required erosion and sedimentation techniques are to be properly installed prior 
to the commencement of any site works and maintained in a functional and 
effective condition throughout the construction activities until the site is stabilised.    

 
9. Site Sign 
 

A sign must be erected in a prominent position on any work site on which work 
involved in the erection or demolition of a building is being carried out: 

 
(a) stating that unauthorised entry to the work site is prohibited;  

 
(b) showing the name of the principal contractor (or person in charge of the work 

site), and a telephone number at which that person may be contacted at any time 
for business purposes and outside working hours; and 

 
(c) showing the name, address and telephone number of the Principal Certifying 

Authority for the work. 
 

Any such sign must be maintained while to building work or demolition work is being 
carried out, but must be removed when the work has been completed. 
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This condition does not apply to building works being carried out inside an existing 
building. 
 

10. Site Facilities  
 

a) A garbage receptacle fitted with a tight fitting lid for the reception of all 
food scraps and papers from the work site must be provided prior to 
building work commencing and must be maintained and serviced for the 
duration of the work. 

b) Toilet facilities must be provided on the work site at the rate of one toilet 
for every 20 persons or part of 20 persons employed at the work site. 

c) Each toilet provided must: 
• be a standard flushing toilet, connected to a public sewer; or 
• if connection to a public sewer is not available, to an on-site effluent 

disposal system approved by the council; or 
• an approved temporary chemical closEST. 

d) The provision of toilet facilities must be completed before any other work 
is commenced. 

 
11.  Materials 
 

In accordance with the provisions of the Muswellbrook Development Control Plan, 
external cladding shall be non-reflective. Zincalume or reflective white sheet metal 
cladding is not be used without the prior written approval from Council.    
 

12. Construction Hours   
  

(1)  Subject to this clause, building construction is to be carried out during the 
following hours: 
(a)  between Monday to Friday (inclusive)—7.00am to 6.00pm, 
(b)  on a Saturday—8.00am to 1.00pm. 

(2)  Building construction must not be carried out on a Sunday or a public holiday. 
(3)  Demolition works and excavation works must only be carried out between 

Monday to Friday (inclusive) between 8.00am and 5.00pm. 
(4)  The builder and excavator must display, on-site, their 24 hour contact telephone 

numbers, which are to be clearly visible and legible from any public place 
adjoining the site. 

 
13. Damage to Public Infrastructure   
 
 The applicant shall bear the cost of all restoration works to Council property 

damaged during the course of this development.  The applicant shall submit in writing 
and/or photographic record, of any existing damage to Council property before 
commencement of work. 

 
Note: This documentation will be used to resolve any dispute over damage to 

infrastructure.  If no documentation is received prior to commencement of 
work it will be assumed that the infrastructure was undamaged and the 
applicant will be required to restore all damaged infrastructure at their 
expense. 

 
 

CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE COMPLETION OF WORKS AND THE 

OCCUPATION OF THE PREMISES  
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14. Occupation 

 
The building is not to be used or occupied until a final inspection has been carried 
out and an occupation certificate has been obtained from the Principal Certifying 
Authority.  

 
15. On-site Sewage Management 

 
The development will require an On-Site Sewage Management System. Such a 
system requires approval from Council to install, construct or modify under Section 
68 of the Local Government Act 1993.  A current Approval to Operate will also be 
required before an Occupation Certificate or Final Inspection Letter can be issued.   
 
Applications to install a system must be accompanied by a Wastewater 
Management Plan including a Site and Soil Assessment prepared by a suitably 
qualified person.  

 

CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES 

 
16. Stormwater Disposal  
 

All stormwater from the development including all hard stand areas and overflows 
from rainwater tanks is to be collected and disposed of to an appropriately 
constructed discharge point at a distance of 6m clear of the proposed and any 
adjoining buildings.  The discharge point shall be constructed to avoid erosion of the 
adjacent ground.  

 
17. Land Access 
 

At all times the approved development will share a common access with the 
existing dwelling located on the land to be consolidated into the lot that comprises 
the approved development.  
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18.  Maximum Occupancy 
 

Each rural dwelling in relation to this application shall not exceed a maximum 
occupancy of three (3) people. Should more than three (3) people be anticipated for 
the occupancy of each dwelling, a modification to the On-Site Sewage Management 
System is required to be lodged to and approved by Council prior to additional 
occupancy. 
 
Reason: The On-Site Sewage Management System proposed is capable of servicing a 

maximum of 10 persons as per manufacture’s specifications. Additional occupancy 
could result in the overloading of On-Site Sewage Management System which 
may lead to environmental or human health risks.   

 
19. Rural Workers’ Dwelling 
 

The use is approved as rural workers’ dwellings as defined by Muswellbrook Local 
Environmental Plan 2009, and is only to be occupied by persons employed for the 
purpose of agriculture or rural industry carried out on the subject land.  

 
20. Rural Workers’ Dwelling       
 

The rural workers’ dwellings are permitted on the site so long as there is a viable 
agricultural enterprise operated at the site and where these dwellings provide 
housing for workers’ associated with that enterprise.  
 
If at a future date an agricultural enterprise is no longer operated at the site, the 
rural workers’ dwellings are to be removed from the site or a new development 
application lodged with Council to retain these structures as a different type of 
accommodation or building.   

 

REASON FOR IMPOSITION OF CONDITIONS: 

 
The reason for the imposition of the following conditions is to ensure, to Council’s 
satisfaction, the objects of the Environmental Planning and Assessment Act 1979 (as 
amended) are achieved: 
 
(a) To encourage: 
 

(i) The proper management, development and conservation of natural and 
artificial resources, including agricultural land, natural areas, forest, minerals, 
water, cities, towns, and villages for the purpose of promoting the social and 
economic welfare of the community and a better environment; 

(ii) The promotion and co-ordination of the orderly and economic use of 
development of land; 

(iii) The protection, provision, and co-ordination of communication and utility 
services; 

(iv) The provision of land for public purposes; 
(v) The provision and co-ordination of community services and facilities; 
(vi) The protection of the environment, including the protection and conservation of 

native animals and plants including threatened species, populations, and 
ecological communities and their habitats; 

(vii) Ecologically Sustainable Development; and 
(viii) The provision and maintenance of affordable housing. 
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(b) To promote the sharing of the responsibility for environmental planning between the 
different levels of government in the State. 

 
(c) To provide increased opportunity for public involvement and participation in 

environmental planning and assessment. 
 

ADVICE: 

 

 Where indicated by specific reference in a condition above, approval is also granted for 
Section 68 of the Local Government Act 1993 to carry out sewer drainage, water supply 
work and stormwater drainage. 

 

 You are advised that changes to the external configuration of the building, changes to 
the site layout, density and unit configuration or internal changes to the proposed 
building or any changes to the proposed operation of a use MAY require the submission 
of a modification under Section 96 of the Environmental Planning & Assessment Act, 
1979. Any such changes may need to be the subject of a separate Development 
Application. 
Please bear this in mind before preparing documentation in support of a Construction 
Certificate application. Council staff would be pleased to assist in identifying such 
changes which may require the submission of a modification of a Development 
Application under Section 4.55 of the Environmental Planning & Assessment Act. 
 

 This document is a development consent only, and does not authorise construction or 
subdivision works to commence. Prior to commencing any building, subdivision or 
associated construction works, the following provisions of the Environmental Planning 
and Assessment Act 1979 (the ‘Act’) are to be complied with: 
 
(i) A Construction Certificate is to be obtained in accordance with Section 6.7 of the 

Act. 
(ii) A Principal Certifying Authority is to be appointed and Council is to be notified of 

the appointment in accordance with Section 6.6(1) of the Act. 
(iii) Council is to be notified at least two (2) days before the intention to commence 

building works, in accordance with Section 6.6(2) of the Act. 
 

 The applicant may apply to the Council or an Accredited Certifier for the issuing of a 
Construction Certificate and to be the Principal Certifying Authority to monitor 
compliance with the approval and issue necessary documentary evidence or 
certificate/s. 

 

 Failure to comply with any of the above requirements is an offence under the provisions 
of the Act, and may result in enforcement action being taken by Council if these 
requirements are not complied with.  

 

RIGHT OF APPEAL: 

 
Sections 8.2, 8.3, 8.4, 8.5 of the Environmental Planning and Assessment Act 1979 provide 
that the applicant may request the Council to review the determination. The request must be 
made in writing (or on the review application form) within six (6) months after receipt of this 
Notice of Determination, together with payment of the appropriate fees. It is recommended 
that the applicant discuss any request for a review of the determination with Council Officers 
before lodging such a request.  
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If you are dissatisfied with this decision, Section 8.7, 8.10 of the Environmental Planning and 
Assessment Act, 1979 give you the right to appeal to the Land and Environment Court within 
six (6) months after the date on which you receive this notice. 
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DEVELOPMENT ASSESSMENT REPORT 

 
Attached: Site Plan 

 
 
REPORT TO THE GENERAL MANAGER 
 
 

ADDRESS: LOT: 129 ALT: DP: 752441 
420 Dalswinton Road DALSWINTON 

  

APPLICATION No: 77/2019 

  

PROPOSAL: Three (3) Rural Workers Dwellings and Machinery Shed 

  

OWNER: Sd & M Software Pty Ltd 

  

APPLICANT: Adenzie Developments Pty Ltd 
55 Roberts Road 
Werombi NSW  2570 
 

  

AUTHOR: Mr A Kazi/ Ms Alisa Evans 

  

DATE LODGED: 06/09/2019 

  

AMENDED:  

  

ADD. INFO REC’D:  

  

DATE OF REPORT: 14 November 2019 

 
  
 
  
 
 

 
 SUMMARY 
 
ISSUES:    
 
SUBMISSIONS:   
 
RECOMMENDATION: Approval subject to conditions 
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1.0 SITE AND LOCALITY DESCRIPTION  
 
The site subject to this development application is 420 Dalswinton Road, Dalswinton. The 
property is formally identified as Lot 129 DP 752441. 
 
The land is zoned RU1 Primary Production under the Muswellbrook LEP 2009 and has an 
area of 92.26ha. The land is not identified as bush fire prone by Council’s bushfire mapping 
information system and is without any significant vegetation.  
 
The Hunter River adjoins the Western boundary and the allotment is identified under 
Council’s flood mapping as being flood prone land.  
 
Currently there is a single dwelling, open sided stable and numerous fenced paddocks with 
associated infrastructure. The use of the land is equine breeding under the name Kingstar 
Farm (Lot 121 is under the same owner ship and use).  
 
The land subject to this development application is identified in the image below.  
 

 
 
2.0 DESCRIPTION OF PROPOSAL  
 
The proposed development involves the erection of three (3) rural workers’ dwellings, a 
machinery shed and on-site sewage management system. The proposed dwellings are 
bearer and joints construction with aluminium windows and weathertex wall cladding. 
 
Each proposed rural workers dwellings comprises of two (2) bedrooms, a bathroom, living, 
kitchen/dining and deck area with total dimensions of 8.5m x 13.6m. 
 
The three (3) proposed Rural Workers’ Dwellings are located approximately 980m from the 
Eastern Boundary which adjoins Dalswinton Rd, approximately 58m from the existing 
dwelling and approximately 210m from the Northern Boundary which is the closest 
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boundary. 
 

 
 
Referrals 
The application was referred to Council’s Environmental Health Officer and Community and 
Infrastructure and Building Surveyor.  
 
Community and Infrastructure  
 
Council’s Roads and Drainage Section has commented that they have proposed all the 
storm water from the roof to be carried to the rainwater tank which is acceptable. They had 
no objections to the proposal.  
 
Environmental Health Officer 
 
Council’s Environmental Health Officer has stated that they have no objections to the 
development application and recommend the following conditions for the Onsite Sewerage 
Management System.  
 

On-site Sewage Management 
 

The development will require On-Site Sewage Management System. Such a system 
requires approval from Council to install, construct or modify under s68 Local 
Government Act. A current Approval to Operate will also be required before an 
Occupation Certificate can be provided. Applications to install a system must be 
accompanied with a Wastewater Management Plan including Site and Soil 
Assessment by a suitably qualified person. 
 
Maximum Occupancy 
 
Each rural dwelling in relation to this application shall not exceed a maximum 
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occupancy of three (3) people. Should more than three (3) people be anticipated for 
the occupancy of each dwelling, a modification to the On-Site Sewage Management 
System is required to be lodged to and approved by Council prior to additional 
occupancy.  
 
Reason: The On-Site Sewage Management System proposed is capable of servicing 
a maximum of 10 persons as per manufacture’s specifications. Additional occupancy 
could result in the overloading of On-Site Sewage Management System which may 
lead to environmental or human health risks.   
 

Building Surveyor 
No objection, recommended conditions. 
 
3.0 ASSESSMENT 
This report provides an assessment of the material presented in the Application against the 
relevant State and local planning legislation and policy. 
 
Section 4.15 Matters for Consideration 
 
Section 4.15(1)(a)(i)  The provisions of any Environmental Planning Instrument (EPI) 
 
The following EPIs, DCPs, Codes and Policies are relevant to this Application: 
 
1. Muswellbrook Local Environmental Plan 2009 (MLEP 2009) 
 
Land Use Zone and Permitted Land Use 
 
The development site is zoned RU1 Primary Production pursuant to MLEP 2009. The 

proposal is best defined as rural workers dwellings and ancillary development, which is 
permitted with consent in the subject Zone.  
 
Objectives of the RU1 Primary Production Zone 
 
•   To encourage sustainable primary industry production by maintaining and enhancing the natural 

resource base. 
•   To encourage diversity in primary industry enterprises and systems appropriate for the area. 
•   To minimise the fragmentation and alienation of resource lands. 
•   To minimise conflict between land uses within this zone and land uses within adjoining zones. 
•   To protect the agricultural potential of rural land not identified for alternative land use, and to 

minimise the cost to the community of providing, extending and maintaining public amenities and 
services. 

•   To maintain the rural landscape character of the land in the long term. 
•   To ensure that development for the purpose of extractive industries, underground mines (other 

than surface works associated with underground mines) or open cut mines (other than open cut 
mines from the surface of the flood plain), will not: 
(a) destroy or impair the agricultural production potential of the land or, in the case of 

underground mining, unreasonably restrict or otherwise affect any other development on the 
surface, or 

(b)  detrimentally affect in any way the quantity, flow and quality of water in either subterranean 
or surface water systems, or 

(c)  visually intrude into its surroundings, except by way of suitable screening. 
•  To protect or conserve (or both): 

(a)  soil stability by controlling development in accordance with land capability, and 
(b)  trees and other vegetation, and 
(c)  water resources, water quality and wetland areas, and their catchments and buffer areas, 

and 
(d)  valuable deposits of minerals and extractive materials by restricting development that would 

compromise the efficient extraction of those deposits. 
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The proposed development would support the carrying out of rural enterprise on the land by 
providing a residence for persons employed by rural enterprise carried out at the site. The 
proposed development is unlikely to contribute to any land use conflict or impacts on the 
landscapes rural character discouraged by the zoning objectives. Accordingly, the proposed 
development is considered to be in accordance with the land use zone objectives set out 
above. Complies 
 
Relevant Clauses applicable under the Muswellbrook Local Environmental Plan 2009 
 
Part 1 Preliminary  

Part 2 Permitted or prohibited development  

2.3 Zone objectives and Land Use Table This Clause of the LEP requires a consent authority to 
consider the land use table and the zoning objectives 
for the relevant zone when determining a 
development application. 
 
The subject land is zoned RU1 Primary Production. 
 
Council staff are satisfied that the proposed 
development is compatible with the land use zone 
objectives and complies with this requirement. 
Complies   

Part 3 Exempt and complying development  

Part 4 Principal development standards  

4.3 Height of buildings Muswellbrook LEP 2009 height of building map 
prescribes a maximum building height of 12m in 
relation to the subject site.  
 
The proposed rural worker’s dwelling would have a 
maximum height of 6.5m from the existing ground 
level.  
 
Complies 

4.4 Floor space ratio The land subject to this development application is 
not identified as being affected by a floor space ratio 
by the LEP floor space ratio map. Not relevant. 

Part 5 Miscellaneous provisions  

Part 6 Urban release areas  

Part 7 Additional local provisions  

7.1 Terrestrial biodiversity The objectives of this clause are in regards to the 
protection, maintenance and improvement of the 
diversity of landscapes including: the biological 
diversity of native fauna and flora, ecological 
continued existence and recovery of threatened 
species and habitats. This applies to land which is 
identified as “Biodiversity” on the Terrestrial 
Biodiversity Map. The subject site is not identified as 
‘biodiversity’ on Council’s Biodiversity Mapping. Not 
applicable 

7.3 Controls relating to rural workers dwellings Clause 7.3 restricts a consent authority from granting 
development consent to a rural workers dwelling 
unless it is satisfied of the following:  
 
(a)  that the existing or future uses of the land are of a 
nature and scale that will require the ongoing 
employment of additional rural workers on a 
permanent or seasonal basis, 
(b)  that the nature of the existing or future uses of the 
land is such that, if workers would be required to live 
off-site, there would be a significant adverse impact to 
the relevant agricultural or rural industry, 
(c)  that the number of proposed rural worker’s 
dwellings is compatible with the nature and scale of 
existing or future uses of the land, 
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(d)  that the proposed dwelling will be located on the 
same lot as the principal residence and share existing 
access. 
  
The applicant has provided Council with an 
Agricultural Enterprise Analysis that suggests that the 
occupation and use of the rural workers’ dwellings 
would be in accordance with the above requirements. 
Council Officers are satisfied that the proposed rural 
workers’ dwellings would comply with the above in 
view of the following: 
a) The applicant has advised Council that the 
owner is expanding the property as an equine 
breeding facility. Eleven staff are currently employed 
at the property. Council Officers observed a number 
of horses at the property and were met on-site by one 
of the existing farm workers.   
b) Given the intensity of intended livestock 
keeping, and the need to have staff on hand 24 hours 
a day in association with equine breeding, Council 
Officers are satisfied that on-site accommodation is 
necessary to support the agricultural activities.  
c) Three, two bedroom, rural workers dwellings 
have been proposed. This is considered to be 
compatible with the anticipated needs of the operation 
with the incoming five stud hands, two foaling 
assistants and nomination/sales staff.  
d) The proposed dwelling will be located on the 
same lot as the principle residence and both buildings 
will share a single vehicle access from Dalswinton 
Road, Dalswinton.  
Complies 

7.6 Earthworks The proposed development would involve the carrying 
out of earthworks associated with the construction of 
the dwelling.  
 
Council Officers have considered these matters in 
relation to the development proposed. Considering 
the limited scope of the proposed earthworks and the 
location where they are to be carried out Council 
Officers are satisfied that proposed development 
would comply with the requirements of this clause 
where standard conditions of consent are imposed 
relating to the management of earthworks at the site. 
Complies 

 
2. State Environmental Planning Policy No. 55 – Remediation of Land 
 
Under Clause 7 of this SEPP a consent authority must not consent to the carrying out of any 
development on land unless: 
 

(a) It has considered whether the land is contaminated, and 
(b) If the land is contaminated, it is satisfied that the land is suitable in its 
contaminated state (or will be suitable, after remediation) for the purpose for which 
the development is proposed to be carried out, and 
(c) If the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be 
remediated before the land is used for that purpose. 

 
The land subject to this development application is zoned RU1 Primary Production. Based 
on observations from the inspection of the site, it appears that the subject land been used for 
extensive agriculture and there are no visual signs of contamination at the site. Accordingly, 
Council Officers are satisfied that the land subject is unlikely to be affected by contamination 
requiring remediation under the SEPP for the proposed development to be carried out.   
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2.  State Environmental Planning Policy No. 44 – Koala Habitat Protection 

In relation to the subject site, Council Officers have observed that the site is predominately 
clear of vegetation and koala feed trees, and is being utilised for agricultural purposed.  
 
Accordingly, Council Officers are satisfied that the subject site does not comprise a potential 
or core koala habitat within the meaning of the SEPP and further consideration of the SEPP 
is not required.    
 

3.  State Environmental Planning Policy (Primary Production and Rural 

Development) 2019 

This SEPP applies to the Muswellbrook LGA and includes provisions relating to 
development on RU1 Primary Production zoned land. The SEPP prescribes matters that a 
consent authority must take into account when determining a development application for a 
dwelling. This development application is for rural workers’ dwellings and the prescribed 
matters for consideration are not viewed as mandatory considerations for the assessment of 
this development application.  
 
Council Officers have given some consideration to the matters prescribed by the SEPP for 
dwellings relating to the existing and proposed use of the site and uses in the vicinity of the 
development site, and are satisfied that the proposed rural workers dwelling would be 
compatible with the existing and proposed use of the site and would not adversely impact 
the agricultural use of adjoining land.     
 
Section 4.15(1)(a)(ii)  the provisions of any draft EPI. 
 
There are no draft EPIs relevant to the subject Application. 
 
Section 4.15(1)(a)(iii)  the provisions of any development control plan 
 
Section 3 – Site Analysis 
It is considered that the documentation provided with the Development Application satisfies 
the provisions of Section 3 of the Muswellbrook DCP. 
 
Section 4 – Notification 
In accordance with the provisions of Section 4 of the Muswellbrook DCP 2009, the 
Application was notified for a period of not less than fourteen days from 12 September 2019 
to 3 October 2019. A notice was also placed in the local newspaper, the Hunter Valley 
News, at the commencement of the notification period.  

 
No submissions were received during the notification period.  
 
Section 8 – Rural and Environmental Zone development 
 

 Comments 

8.1 Introduction  

8.1.1 Dwelling Houses on existing parcels of land As the proposed development is not for a dwelling this 
clause is not entirely applicable. However, it is 
relevant to observe that the land subject exceeds the 
Muswellbrook LEP 2009 minimum lot size for a 
dwelling, and contains an existing dwelling. 
Accordingly, the proposed development is in 
accordance with the LEP provisions for the erection of 
dwellings on rural land and complies with the 
requirements of this part. Complies 

8.2 Built Form  

8.2.1 Scenic Protection and Building Location In relation to the provisions of this clause Council 
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Officers are satisfied that the proposed development 
would: 

 not impose on the landscape values of the area 

and would comply with relates design controls 

 Be located at a site suitable for development 

which is not observed as being affected by or 

likely to be affected by any adverse 

characteristics such as flooding or contamination 

that would prevent development consent from 

being granted to the development.  

 Would not have an undue or significant adverse 

impact on the privacy of neighbouring properties.  

Complies 

8.2.2 Setbacks This section of the DCP requires dwellings to have a 
setback of 10m from neighbouring property 
boundaries and 50m from public roads. The proposed 
rural worker’s dwelling would be situated 
approximately 210m from the closest adjoining 
boundary and would accordingly comply with the 
requirements of this subsection. Complies 

8.2.3 Colours and Materials This subsection restricts the use of highly reflective 
materials and promotes the use of natural colour 
schemes.  
 
The plans accompanying the proposed development 
indicate that the proposed materials would not be 
highly reflective. Complies 

8.2.4 Car Parking and Access Under the proposal the rural workers dwelling would 
use an existing vehicle access from Dalswinton Road 
and no changes are proposed to the site access 
arrangement. The dwelling site is 2WD accessible 
and acceptable car parking arrangements are 
available on-site. Accordingly, the proposed 
development would comply with the requirements of 
this part. Complies 

8.3 Environmental Matters  

8.3.1 Topography This subsection requires consideration with respect to 
earthworks and alterations to the topography of a site.  
 
In relation to the proposed development it is observed 
that there would be minimal changes to the sites 
topography and that the building would not adversely 
impact the scenic qualities of the locality.  Complies 

8.3.2 Vegetation The proposed development would not involve the 
removal of significant vegetation. Therefore, the 
development would not relate to the requirements of 
this part. Not relevant 

8.3.3 Riparian Buffers While there is a waterway located along the west 
boarder of the subject site there is considerable 
distance between the proposed development and the 
riparian buffer. Hence, the proposal would not involve 
works that would relate to the requirements of this 
part of the MDCP 2009.  Not relevant 

8.3.4 Management of Rivers, Creeks, Streams and 
Drainage 

The proposed development would not impact the 
natural flow of the waterway and hence would not 
have a detrimental effect to the management of the 
said waterway. Not Relevant 

8.3.5 Services An on-site sewage management system will need to 
be provided to manage waste from the development. 
It is recommended that the installation of such a 
system be administered by a condition of consent. 
Complies 

8.4 Frost Control Fans  

 
  



Item 6.4 - Attachment B DA 2019-77 Development Assessment report - 346143.docx 
 

 

Attachment B Page 158 
 

Section 13 – Flood Prone Land 
 
This section of the MDCP 2009 provides requirements by which Council’s determination of 
development proposals to flood prone land applies. In this instance the Development and 
Building Principles which are listed within Section 13 are applicable to the assessment 
process. They include; proposed development will not result in increased flood hazard or 
flood damage to other properties; proposed development should be of a type, height and 
scale that is compatible with the existing urban and historic fabric of the area; construction 
methods and materials for that part of the development below the 1% AEP flood levels (as 
determined by Council) should conform with the flood proofing code as detailed in Section 
13; proposed development shall be able to withstand the force of flowing floodwaters, 
including debris and buoyancy forces. These principles could be implemented through 
conditions of consent should the development application be approved. The land subject to 
this proposal is not identified by Council’s 2018 Flood Study as being flood liable in the direct 
vicinity of the proposed development. A photo of the flood study illustrates this below.   
 

 
 
Section 20 – Erosion and Sediment Control 
 
The proposed development does not involve the carrying out of substantial earthworks. The 
earthworks proposed would not present any issue in relation to the DCP requirements and it 
is recommended that a condition of consent is imposed to manage the carrying out of 
earthworks. 
 
Section 23 – On-site Sewage Management Systems 
 
A condition of consent will be imposed on any development consent requiring that an on-site 
sewage management system be installed in accordance with Council’s requirements.  
 
Section 24 – Waste Management 
 
The proposed development involves the transportation and installation of three rural workers’ 
dwellings at the site. The proposed works are not anticipated to generate a significant 
amount of waste. Accordingly, Council Officers are satisfied that the development can 
proceed in conjunction with the submitted waste minimisation management plan and subject 
to a condition of consent relating to the management of building waste. 
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Section 94A Contributions Plan 2009 
 
The estimated total project value of this proposal is $380,000.  

A developer contribution of $3,800 will apply to the proposed development should the 
Application be approved. 
 
Section 4.15(1)(a)(iiia)  the provisions of any planning agreement 
 
There are no planning agreements relevant to the subject Application. 
 
Section 4.15(1)(a)(iv)  the provisions of the regulations 
 
Division 8A of the Environmental Planning and Assessment Regulation 2000 applies to the 
development. 
 
Section 4.15(1)(a)(v)  the provisions of any coastal zone management plan 
 
This item is not relevant to the subject Application. The Application does not relate to a 
coastal area. 
 
Section 4.15(1)(b)  the likely impacts of that development 
 
Given the scope of the proposed development, its locality, and its compatibility with the 
relevant provisions of Council’s DCP and LEP the proposed development is considered be 
reasonably in accordance with the type of residential development expected within the 
Muswellbrook  Primary Production area. Accordingly the proposed development is 
considered unlikely to have any significant adverse environmental impacts in any of the 
following areas. 
 
Context & Setting  Waste 
Built Form Energy 
Potential Impact on Adjacent Properties Noise and Vibration 
Access, Traffic and Transport Natural hazards 
Public Domain Technological hazards 
Utilities Safety, Security, and Crime Prevention 
Heritage Social Impact on Locality 
Other land resources Economic Impact on the Locality 
Water Site Design and Internal Design 
Soils Construction 
Air & microclimate Cumulative Impacts 
Flora & fauna  

 
Section 4.15(1)(c)  the suitability of the site for the development 
 
It is considered that the development is compatible with surrounding land uses and site 
characteristics, subject to consent conditions. 
 
Section 4.15(1)(d)  any submissions made 
 
No submissions were received during the notification period. 
 
Section 4.15(1)(e)  the public interest. 
 
It is considered that the proposal is not contrary to the public interest. 
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5 CONCLUSION 
 
The application has been assessed in accordance with Section 4.15 of the Environmental 
Planning and Assessment Act 1979. It is considered that the proposed development would 
be in accordance with the relevant planning provisions.  
 
Accordingly, it is recommended the application be approved subject to conditions of consent. 
 
RECOMMENDATION 
 
That the Development Assessment Committee Grant development consent to DA 77/2019 
for the construction of a rural worker’s dwelling subject to the recommended conditions of 
consent.  

 
Signed by:   
 Hamish McTaggart Atef Kazi 
 Co-ordinator Development Project Planner 
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6.5 OUTSTANDING DEVELOPMENT APPLICATIONS 

Attachments: A. Outstanding Development Applications 14 November 2019   

Responsible Officer: Sharon Pope - Assistant Director - Environment & Community 
Services  

Author: Michelle Reichert - Administration Officer  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Facilitate the inspection of all development sites subject to 
Development Application / Construction Certificate in accordance 
with statutory requirements.        

 

 

PURPOSE 

OFFICER’S RECOMMENDATION 

The Committee note the undetermined Development Applications listed in Attachment A and the 
status of their assessment.   

Moved: _____________________________ Seconded: _______________________________ 

STATUTORY IMPLICATIONS 

Under the provisions of the Environmental Planning and Assessment Regulation 2000 Council has a 
statutory obligation to assess: 

General development applications within 40 days (excluding stop the clock days) of their receipt; and 

The following types of development applications within 60 days (excluding stop the clock days) of their 
receipt: 

(i) Designated development,  

(ii) Integrated development, 

(iii) Development for which the concurrence of a concurrence authority is required, and 

(iv) A development application accompanied by a biodiversity development assessment.   
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7 DATE OF NEXT MEETING 

 2 December 2019  

8 CLOSURE 


	MUSWELLBROOK SHIRE COUNCIL
	Development Assessment Committee Meeting
	AGENDA
	1 Apologies and Leave of Absence
	2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING
	1 Apologies and Leave of Absence
	2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING
	3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST
	4 Public Participation
	5 Business Arising
	6 Business
	8 CLOSURE
	3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST
	4 Public Participation
	5 Business Arising
	6 Business
	6.1 DA 57/2019 PROPOSAL FOR ANCILLARY DEVELOPMENT - SHED - LOT 11, DP 836622, 36 HUNTER TERRACE, MUSWELLBROOK
	6.2 DA 73/2019 - RELOCATION/ DEMOLITION OF EXISTING DWELLING, CONSTRUCTION OF A NEW DWELLING, GARAGE, SWIMMING POOL, DRIVEWAY, TENNIS COURT AND PERGOLAS - LOT 31 DP 755437, 3679 BYLONG VALLEY WAY, BAERAMI

	Accordingly, the determination of the development applciation is not within the delegations of the General Manager. The determination of this development is within the function delegated to the Development Assessment Committee.
	(7) Section 7.12 Contributions
	(23)   Swimming Pools
	(24)   Pool Safety Requirements
	6.3 DA 82/2019 HAY SHED - 284 BUREEN ROAD, DENMAN
	6.4 DA 2019-77 - THREE (3) RURAL WORKERS DWELLINGS AND MACHINERY SHED - LOT 129 DP 752441, 420 DALSWINTON ROAD, DALSWINTON

	5. Construction Certificate Requirement
	6. Section 7.12 Contributions
	10. Site Facilities
	12. Construction Hours
	13. Damage to Public Infrastructure
	6.5 OUTSTANDING DEVELOPMENT APPLICATIONS

	7 Date Of NEXT MEETING
	2 December 2019

	8 CLOSURE



