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Development Assessment Committee  

Aim  

The aim of the Development Assessment Committee is to: 

• To determine development applications; 

• To monitor the progress of development applications not yet determined; 

• To recommend to Council the need to develop or amend policies in relation to planning 
related matters – including strategic planning. 

Associated Principal Activities: 

Development Assessment & Regulation  

Specific Tasks & Parameters 

1. The determination of development applications under the Environmental Planning and Assessment 
Act 1979 not otherwise delegated to the General Manager except where: the development 
application is for, or in any way related to: 

(a) (i) food and drink premises used for, or proposed to be used for, the sale of alcohol; 

(ii)  electricity generating works; 

(iii)  mines and extractive industries;  

(iv)  a waste disposal facility; or 

(v)  subdivisions into more than ten lots; or  

(b) where the capital investment value of the development specified in the development 
application exceeds $2,000,000; or 

2. The Development Assessment Committee the determination of any development applications 
under the Environmental Planning and Assessment Act 1979 otherwise delegated to the General 
Manager, which the Development Assessment Committee by resolution elects to determine. 

3. The Development Assessment Committee be constituted as follows: 
(i) the Councillor Spokesperson for Planning (as Chair); 
(ii) the Councillor Spokesperson for Infrastructure; 
(iii) the Councillor Spokesperson for Utilities; and 

in the absence of any of the councillors set out in (i) to (iii) any other councillor nominated by the 
Committee Chair or Acting Chair (as the case may be).  

Committee functions: 

(i) To determine development applications; 

(ii) To delegate the determination of certain development application to the General Manager; 

(iii) To monitor the progress of development applications not yet determined; 

(iv) To recommend to Council the need to develop or amend policies in relation to planning 
related matters – including strategic planning. 

Recommendations 

• Make recommendations Council; 

Staff Support: 
Director – Environment & Community Services 
Assistant Director – Environment & Community Services 
Senior Development Co-Ordinator 
Project Engineer – Water & Waste 
Manager – Roads, Drainage & Technical Services 
Ecologist & Sustainability Team Leader 
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DEVELOPMENT ASSESSMENT COMMITTEE MEETING, 30 NOVEMBER 2020 

MUSWELLBROOK SHIRE COUNCIL 

P.O Box 122 

MUSWELLBROOK 

27 November, 2020 
Cr Martin Rush (Chair) 
Cr Rod Scholes 
Cr Brett Woodruff 
Sharon Pope 
Hamish McTaggart 
Gamini Hemachandra 
Kellie Scholes 
Ziggy Andersons 
 

 
 

 

You are hereby requested to attend the Development Assessment Committee Meeting to be 
held in the COUNCILLORS ROOM, Administration Centre, Muswellbrook on 30 November, 
2020 commencing at 4.00PM. 

 

Sharon Pope 
EXECUTIVE MANAGER - ENVIRONMENT AND PLANNING 



 

Page 4 

Order of Business 

ITEM  SUBJECT PAGE NO 

1 APOLOGIES AND LEAVE OF ABSENCE 5 

2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 5 

3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 8 

4 PUBLIC PARTICIPATION 8 

5 BUSINESS ARISING 8 

6 BUSINESS 9 

6.1 DA 2020-85 - ERECTION OF A DWELLING WITH AN ATTACHED 
SECONDARY DWELLING - 25 PENDULA WAY, DENMAN 9 

6.2 MUSWELLBROOK COAL OLD PIT TOP REHABILITATION 71 

6.3 DEVELOPMENT ASSESSMENT COMMITTEE REVIEW 74 

6.4 OUTSTANDING DEVELOPMENT APPLICATIONS 79 

7 DATE OF NEXT MEETING 87 

14 December 2020 

8 CLOSURE 87 

  
 



 

Page 5 

 

MUSWELLBROOK SHIRE COUNCIL 
DEVELOPMENT ASSESSMENT COMMITTEE MEETING 

AGENDA 
 MONDAY 30 NOVEMBER 2020  

1 APOLOGIES AND LEAVE OF ABSENCE  

Moved: _____________________________ Seconded: _______________________________ 

2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 

RECOMMENDATION 

That the Minutes of the Development Assessment Committee held on 16 November 2020, a 
copy of which has been distributed to all members, be taken as read and confirmed as a true 
record. 

   

Moved: _____________________________ Seconded: _______________________________



MINUTES OF THE DEVELOPMENT ASSESSMENT COMMITTEE MEETING OF THE 
MUSWELLBROOK SHIRE COUNCIL HELD IN THE COUNCILLORS ROOM, ADMINISTRATION 
CENTRE, MUSWELLBROOK ON MONDAY 16 NOVEMBER, 2020 COMMENCING AT 4.00PM. 

Development Assessment Committee Meeting Minutes  16 November, 2020 
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PRESENT: Cr M. Rush (Chair), Cr B. Woodruff and Cr R. Scholes. 

IN ATTENDANCE: Ms F. Plesman (General Manager), Ms S. Pope (Executive Manager – Planning 
& Environment), Mr H. McTaggart (Co-Ordinator Development) and Mrs M 
Sandell-Hay.   

1 APOLOGIES AND LEAVE OF ABSENCE 

Nil  

2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 

 
RECOMMENDED on the motion of Cr Rush and Cr Woodruff that:  

The Minutes of the Development Assessment Committee held on 7 September 2020, a copy of 
which has been distributed to all members, be taken as read and confirmed as a true record. 

3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 

Nil 

4 PUBLIC PARTICIPATION 

 
RECOMMENDED on the motion of Cr Rush and Cr Woodruff that:  

Standing Orders be suspended in order to consider Items 6.2 and 6.3 prior to Public 
Participation and Item 6.1 to allow Cr Scholes time to attend the meeting 

5 BUSINESS ARISING 

Nil 

6 BUSINESS 

6.2 MUSWELLBROOK COAL OLD PIT TOP REHABILITATION 

 
RECOMMENDED on the motion of Cr Rush and Cr Woodruff that:  

The information contained in this report be noted and be considered further at the next 
Development Assessment Committee Meeting. 

 

6.3 OUTSTANDING DEVELOPMENT APPLICATIONS 

 
RECOMMENDED on the motion of Cr Rush and Cr Woodruff that:  

The Committee note the undetermined Development Applications listed in Attachment A and 
the status of their assessment.   

 ADJOURNMENT OF MEETING 

 
RECOMMENDED on the motion of Cr Rush and Cr Woodruff that:  

The meeting be adjourned to allow Cr Scholes time to attend the meeting. 



MINUTES OF THE DEVELOPMENT ASSESSMENT COMMITTEE MEETING OF THE 
MUSWELLBROOK SHIRE COUNCIL HELD IN THE COUNCILLORS ROOM, ADMINISTRATION 
CENTRE, MUSWELLBROOK ON MONDAY 16 NOVEMBER, 2020 COMMENCING AT 4.00PM. 
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The meeting adjourned at 4.16pm 

 Cr Scholes arrived at 4.28pm.  

The meeting resumed at 4.28pm 

7 PUBLIC PARTICIPATION 

Mr Michael Blunt – Applicant – DA51/2020 

6.1 DA 2020-51 PROPOSAL FOR ANCILLARY DEVELOPMENT - SHED - 5 ARLINGHAM 
CLOSE, MUSWELLBROOK 

 
RECOMMENDED on the motion of Cr Rush and Cr Scholes that:  

The Committee approve Development Application No. 2020/51 proposing ancillary development 
(Shed) at Lot 5 & 6, DP 700845 known as 5 Arlingham Close Muswellbrook, subject to the 
conditions in Appendix B. 

7 DATE OF NEXT MEETING 

30 November 2020  

8 CLOSURE 

The meeting was declared closed at 4.32pm. 

 

 

 

........................................................  

Cr B. Woodruff 

Chairperson 
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3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 

Section 451 of the Local Government Act requires that if a councillor or member of a council or 
committee has a pecuniary interest in any matter before the council or committee, he/she must 
disclose the nature of the interest to the meeting as soon as practicable and must not be present 
at, or in sight of, the meeting, when the matter is being discussed, considered or voted on. 

A pecuniary interest is an interest that a person has in a matter because of a reasonable likelihood 
or expectation of financial gain or loss (see sections 442 and 443 of the Local Government Act). 

A non-pecuniary interest can arise as a result of a private or personal interest which does not 
involve a financial gain or loss to the councillor or staff member (eg friendship, membership of an 
association, or involvement or interest in an activity).  A councillor must disclose the nature of the 
interest to the meeting as soon as practicable. 

Council’s Model Code of Conduct now recognises two forms of non-pecuniary conflict of interests: 

• Significant 

• Less than significant 

A Councillor must make an assessment of the circumstances and determine if the conflict is 
significant. 

If a Councillor determines that a non-pecuniary conflict of interests is less than significant and does 
not require further action, they must provide an explanation of why it is considered that the conflict 
does not require further action in the circumstances. 

If the Councillor has disclosed the existence of a significant non-pecuniary conflict of interests at a 
meeting they must not be present at, or in sight of, the meeting, when the matter is being 
discussed, considered or voted on. 

 

4 PUBLIC PARTICIPATION  

5 BUSINESS ARISING  
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6 BUSINESS 

6.1 DA 2020-85 - ERECTION OF A DWELLING WITH AN ATTACHED 
SECONDARY DWELLING - 25 PENDULA WAY, DENMAN 

Attachments: A. DA 2020/85 4.15 Assessment Report  

B. DA 2020/85 Recommended Conditions of Consent  

C. DA 2020/85 Plan of Proposal  

D. DA 2020/85 - Statement of Environmental Effects  

E. DA 2020/85 Submission recieved to initial notification  

F. DA 2020/85 Submission recieved to re-notification  

G. DA 2020/85 Applicant's response to submission   

Responsible Officer: Sharon Pope - Executive Manager - Environment and Planning  

Author: Tanya Jolly - Building Inspector  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Provide efficient and effective Development Application, Complying 
Development Certificate, Construction Certificate and Occupational 
Certificate assessment services.        

 

PURPOSE 

This report has been prepared to inform the Development Assessment Committee in determining 
Development Application 2020/85. A copy of the Section 4.15 Assessment Report and recommended 
conditions of Consent are attached.  DA 2020/85 is being reported to the Development Assessment 
Committee as a submission objecting to the proposed development was received during the notification 
period. The determination of this development is within the function delegated to the Development 
Assessment Committee.    

OFFICER’S RECOMMENDATION 

The Development Assessment Committee grant consent to Development Application No. 
2020/85, for the erection of a Dwelling House with an attached Secondary dwelling on Lot 34 DP 
1182796 at 25 Pendula Way, Denman, subject to the conditions in Attachment B. 

Moved: _____________________________ Seconded: _______________________________ 

DESCRIPTION OF THE PROPOSED DEVELOPMENT 

The site subject to this development application is Lot 34 in DP 1182796 (25 Pendula Way, Denman).  

The land is zoned RU5 Village under the Muswellbrook Local Environmental Plan (LEP) 2009 and has 
an area of 727.2m2. The land was created in 2013 by a Council approved subdivision (DA 239/2008). 
The land is currently vacant. This is the first development application received by Council for the land 
since subdivision.  

The northern part of the land is burdened by an easement to drain stormwater. An open top swale drain 
is located within this easement.  

The proposed development was originally lodged as a dual occupancy but was modified by the 
applicant. The modified proposal involves:  
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- A principal dwelling comprising three (3) bedrooms; and 

- A secondary dwelling comprised of two (2) bedrooms.  
 
The Muswellbrook LEP 2009 defines a secondary dwelling as:  

 

secondary dwelling means a self-contained dwelling that— 
(a)  is established in conjunction with another dwelling (the principal dwelling), and 

(b)  is on the same lot of land as the principal dwelling, and 

(c)  is located within, or is attached to, or is separate from, the principal dwelling. 

Clause 5.4 of the Muswellbrook LEP 2009 restricts the floor area of secondary dwellings from whichever 
is greater of 60m2 or 33% of the floor area of the principal dwelling. The proposed secondary dwelling 
has a total floor area of 58.4m2 

 

The image below includes a site plan and 3D images for the proposed development.  

 

 

ASSESSMENT SUMMARY 

Council Officers have assessed the development application under the relevant heads of consideration 
under Section 4.15 of the Environmental Planning and Assessment Act 1979.   

A copy of the Section 4.15 Assessment is provided in Attachment A. Council Staff recommend that the 
development application be approved subject to the recommended conditions of consent provided in 
Attachment B. 

Key considerations and findings of the section 4.15 assessment include:  
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➢ The proposed secondary dwelling complies with the Muswellbrook LEP 2009 definition for a 
secondary dwelling. The proposed secondary dwelling would also be consistent with the 
miscellaneous provisions included in Clause 5.10 of the Muswellbrook LEP 2009 and would have a 
total floor area of 58.4m2.  

➢ The proposed development is in accordance with other relevant provisions of the Muswellbrook 
Local Environmental Plan (LEP) 2009.   

➢ The proposed development was considered against the provisions of relevant State Environmental 
Planning Policies (SEPP’s) and there are no inconsistencies which would prevent Council from 
granting development consent to the proposed development.    

➢ The proposed development is in generally in accordance with the requirements of the Muswellbrook 
Development Control Plan (DCP) 2009.  

➢ Council Officers noted that the proposed secondary dwelling does not have a front entrance 
orientated toward Pendula Way. Section 6.1.7 of the DCP requires dwellings to have an entry point 
visible from the street. However, Council Officers have observed that it is not uncommon for 
secondary dwellings not to have an access fronting a street as they are regularly located in the rear 
yard of properties as granny flats and similar small builds. The proposed principal dwelling is 
designed to address Pendula Way. Council Officers consider that the design satisfies the objectives 
of this Section of the DCP.  

➢ The development is unlikely to have a significant adverse environmental impact that would prevent 
Council from granting development consent to this development application.    

➢ The proposed development was notified on two occasions. A submission was received objecting to 
the proposed development on both occasions. The submissions raised concerns regarding traffic, 
parking and lack of demand for the proposed development noting vacant land in the area. The 
concerns raised have been considered through the assessment of the development application. 
Copies of the submissions has been attached for the Committee’s information.    

COMMUNITY CONSULTATION   

The development application has been notified to adjoining owners between the 19/08/2020 to 
07/09/2020, in accordance with the requirements of Council’s Community Participation Plan. One (1) 
submission was received objecting to the proposed development.  

The Applicant modification the proposed development and the proposal was renotified between 

29/10/2020 and 18/11/2020. One (1) submission was received which maintained the submitters 

objection to the proposed development.  

Concerns raised by the submitter relate to traffic, parking and lack of demand the proposed 

development. 

These concerns are considered and commented on in detail in the Section 4.15 Assessment. Council 

Officers are of the view that the issues raised do not justify a decision to refuse the development. In 

forming this view Council Officers noted that the proposed development complies with the relevant DCP 

car parking and development density requirements and the additional traffic related to the development 

was not unreasonable for a residential lot.  

OPTIONS 

The Development Assessment Committee may:   

A. Grant development consent to the proposed development subject to the recommended 

conditions of consent.   

B. Grant development consent to the proposed development subject to amended conditions of 

consent.   

C. Refuse development consent to the proposed development and nominate reasons for refusal.   
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LEGAL IMPLICATIONS   

Where the applicant is dissatisfied with the determination of the development application, they have an 
opportunity under the provisions of the Environmental Planning and Assessment Act 1979 to appeal that 
determination at the Land and Environment Court.    

CONCLUSION   

DA 2020/85 has been reported to the Development Assessment Committee as a submission was 
received during the notification period. Council Officers have completed a Section 4.15 Assessment in 
relation to the proposed development. The Section 4.15 Assessment recommends that the Development 
Assessment Committee grant development consent to DA 2020/85 subject to conditions of consent 
outlined in Attachment B.    
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DEVELOPMENT ASSESSMENT REPORT 

 
Attached: Site Plan 

 
 
REPORT TO THE GENERAL MANAGER 
 
 

ADDRESS: LOT: 34 DP: 1182796 
25 Pendula Way DENMAN 

  

APPLICATION No: 2020/85 

  

PROPOSAL: Primary dwelling with Attached Secondary Dwelling 

  

PLANS REF: Drawings no.  Drawn by Date Received 

 Site Plan Yarrum Designer Homes 19/11/2020 20/11/2020 

Landscape Plan Yarrum Designer Homes 15/09/2020 18/09/2020 

Ground Floor Plan Yarrum Designer Homes 15/09/2020 18/09/2020 

Elevations Yarrum Designer Homes 15/09/2020 18/09/2020 

Drainage Diagram Yarrum Designer Homes 15/09/2020 18/09/2020 

  

OWNER: Bellamax Investments Pty Limited 

  

APPLICANT: Yarrum Designer Homes 
Po Box 155 
BRANXTON NSW  2335 

  

AUTHOR: Ms T Jolly 

  

DATE LODGED: 11/08/2020 

  

DATE OF REPORT: 12 November 2020 

 
  
 
  
 
 

 
 SUMMARY 
 
ISSUES:   Density in Village Zone, Traffic and Amenity Impact 
 
SUBMISSIONS:  One (1) 
 
RECOMMENDATION: Approval 
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1.0 SITE AND LOCALITY DESCRIPTION  
 
The site subject is Lot 34 in DP 1182796. The lot is located at 25 Pendula Way in Denman.  
 
The land is zoned RU5 Village and has an overall area of 727.2m2. The site has not been 
identified as being bushfire prone or flood prone. The site is currently a vacant lot that was 
approved under DA 2008/239. The site is serviced with sewer, water and stormwater 
infrastructure.  
 
Figure 1 – Site Aerial View 
 

 
 
2.0 DESCRIPTION OF PROPOSAL  
 
The proposal seeks to construct a principal dwelling with an attached secondary dwelling. 
The principal dwelling will contain a single garage and 3 bedrooms. Access to the dwelling 
will be provided via the front porch entrance facing Pendula Way. The secondary dwelling 
will contain a single garage and 2 bedrooms with access via a side entrance. 
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Figure 2 – Site Plan and 3D Perspectives 

 

 

 
3.0 SPECIALIST COMMENTS 
 
5.1 Internal Referrals 
 
The application was referred to Council’s Building Surveyor, Water and Waste and 
Community Infrastructure departments.  Each section reviewed the proposal and 
recommended standard conditions to be placed on the development consent should the 
application be approved. 
 
Water and Waste Officer 
 
Councils Water and Waste Officer has noted that the Secondary dwelling is a two-bedroom 
unit and hence headworks charges are applicable to it. 
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Charges are based on: 
Water – 0.6ETs 
Sewer- 0.75 ETs 
 
In addition to this, the Officer noted that water is to be provided with only one connection for 
the lot.  
 
Community Infrastructure Officer 
 
Council’s CI Officer has noted: 

• proposed access driveway should be a minimum of 4m wide to allow a bin to be 
taken to the footpath if a car is parked in the driveway.  

• Driveway to be constructed in accordance with Muswellbrook Shire Council 
Footpath and Kerb and Guttering Policy No. F10/1 

• Modified drawings are required to ensure proper drainage of all stormwater to 
the road frontage 

 
3.1 External Referrals 
 
The application did not require any external referrals. 
 
4.0 ASSESSMENT 
 
This report provides an assessment of the material presented in the Application against the 
relevant State and local planning legislation and policy. 
 
Section 4.15 Matters for Consideration 
 
Section 4.15(1)(a)(i) The provisions of any Environmental Planning Instrument (EPI) 
 
The following EPIs, DCPs, Codes and Policies are relevant to this Application: 
 
1. Muswellbrook Local Environmental Plan 2009 (MLEP 2009) 
 
Land Use Zone and Permitted Land Use 
 
The development site is zoned RU5 Village pursuant to MLEP 2009. The proposal is best 

defined as Dwelling house with attached Secondary Dwelling, which is permitted with 
consent in the subject Zone.  
 
Objectives of the RU5 Village Zone 
 

• To provide for a range of land uses, services and facilities that are associated 
with a rural village. 

• To allow more flexibility in the development of the town of Denman and village of 
Sandy Hollow. 

• To allow for future development of residential, commercial or low-impact land 
use within the town of Denman and village of Sandy Hollow. 

• To ensure that non-residential uses do not result in adverse amenity impacts on 
residential premises. 

• To minimise the impact of non-residential uses and ensure these are in 
character and compatible with surrounding development. 

 
It is considered that the development proposal is not contrary to the objectives of the Zone. 
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Relevant Clauses applicable under the Muswellbrook Local Environmental Plan 2009 
 

Part 1 Preliminary  

Part 2 Permitted or prohibited 
development 

 

2.3 Zone objectives and Land 
Use Table 

The subject land is zoned RU5 Village 
 
The Assessing Officer is satisfied that the proposed 
development is compatible with the land use zone, subject 
to the standard conditions imposed, and complies with this 
requirement. Complies 

Part 3 Exempt and complying 
development 

 

Part 4 Principal development 
standards 

 

4.1 Minimum subdivision lot size The proposal does not seek to subdivide the land. Does 
not Apply. 

4.3 Height of buildings MLEP 2009 specifies a maximum building height of 8.5m 
in relation to the land. The proposed dwelling will have a 
height of 2.450m at the gutter. The total height of the 
proposed development will be significantly lower than 
8.5m.  Complies 

4.4 Floor space ratio MLEP 2009 specifies a floor space ratio of 0.5:1 in relation 
to the land. The proposal has a floor space of 0.37:1. 
Complies 

Part 5 Miscellaneous provisions  

5.4 Controls relating to 
miscellaneous permissible uses 

The proposed secondary dwelling has a total area 
(excluding any area used for parking) of 58.4 m2. 
Complies  

5.10 Heritage conservation The proposed site does not contain any items of Heritage 
Significance nor is it within a Heritage conservation area. 
Does not Apply 

Part 6 Urban release areas  

Part 7 Additional local provisions  

7.6 Earthworks Earthworks involved with the proposed development would 
be associated with the establishing the pad and footings 
for the proposed development. These earthworks are not 
anticipated to create an issue. A condition would be 
included on the development consent to ensure the works 
are carried out in accordance with Council’s standard 
requirements. Complies. 

 
2. State Environmental Planning Policy No. 55 – Remediation of Land 
 
Council Officers are unaware of any activities that may have caused the contamination of the 
land. No visual evidence of any contamination was observed by Council Officers during an 
inspection of the site. It is therefore considered that the subject site is unlikely to be affected 
by contamination requiring remediation in accordance with the SEPP. The proposed 
development may therefore proceed without the need to further consider the provisions of 
this SEPP. 
 
Section 4.15(1)(a)(ii) the provisions of any draft EPI. 
 
There are no draft EPIs relevant to the subject Application. 
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Section 4.15(1)(a)(iii) the provisions of any development control plan 
 
Section 3 – Site Analysis 
 
It is considered that the documentation provided with the Development Application satisfies 
the provisions of Section 3 of the Muswellbrook DCP. 
 
Section 6 – Residential Development 
 

 Comments 

6.1 Built Form  

6.1.1 Context The proposed site slopes gently from the rear of the site 
toward the front.  
The site does not contain any native vegetation and has been 
identified as managed land for bushfire purposes. The land 
does not contain any significant natural features.  
 
The proposed dwelling does not encroach on the existing 
stormwater and sewer line easements or any above ground 
services.  
 
The setback proposed for the new dwelling is consistent with 
the existing dwellings in the surrounding lots.  Complies 

6.1.2 Front Setbacks The proposed dwelling will have a front setback of 5m, which 
complies with the DCP requirement.  
The total width of the site has been identified to be 19m. The 
proposed garage have a total width of 9.2m. The DCP 
specifies that the garage width on allotments should not 
exceed 50% of the site frontage. The proposed garage will use 
48% of the site frontage. Complies 

6.1.3 Side and Rear 
Setbacks 

The proposed dwelling will have a side setback of 3,315mm to 
the East of the site and 3,300mm to the West of the site, which 
complies with the provisions under the DCP. Complies 

6.1.4 Building Height and 
Scale 

The building height is comparable to the existing dwellings in 
the area. The overall scale of the proposal matches the 
existing dwellings in the area. Complies 

6.1.5 Front Fencing and 
Retaining Walls 

The proposal does not involve the construction of any new 
retaining walls or front fences. Not Applicable. 

6.1.6 Garages, Carports 
and Sheds 

The proposed garages are adequately set back from the front 
and side boundaries and are not forward of the building line. 
The Assessing Officer recommends including a standard 
condition to ensure that the materials used for the construction 
of the garage complements the colour and roof form of the 
proposed dwelling. Complies 

6.1.7 Dwelling Entry This section of the DCP requires dwellings to have an entry 
point visible from the street. The DCP does not specifically 
reference that secondary dwellings require a visible point for a 
front entry where they share a street frontage.  
 
The principal dwelling has a front entry point orientated toward 
Pendula Way, while the proposed secondary dwelling’s front 
door is located at the side of the building.  
 
The objective of this section of the DCP is considered to have 
been met.  The majority of secondary dwellings are located in 
the rear yards of properties without entry points orientated 
toward streets.  Complies  
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 Comments 

6.1.9 Reflective Materials The Assessing Officer recommends including a standard 
condition, should the application be approved, to ensure that 
the materials used for the construction of the dwelling be 
compliant with the provisions of the DCP. Able to Comply. 
 

6.2 Urban Landscape  

6.2.1 Usable Open Space Provision of a minimum of 35m2 of principal private open 
space has been provided for each dwelling. Complies 
 

6.2.2 Carparking Adequate on-site parking has been provided in accordance 
with the DCP. Complies 
 

6.2.3 Landscaped Area The Assessing Officer is satisfied that the subject site is able to 
meet the 35% of the total site area as “landscaped area”. A 
landscape Plan has been provided has been submitted in 
accordance with the DCP requirements. Complies 
 

6.2.4 Landscaping The landscaping plan has noted that there will be turf (kikuyu) 
used for the majority of the landscaping, which is consistent 
with the surrounding development. Complies 

6.2.5 Dual Occupancy 
Housing, Multi Dwelling 
Housing and Secondary 
Dwellings 

The site has an area of 727.2m2. 
 
The maximum permissible density is 4.36 persons. 
 
The proposed development equates to a density of 4.31 
persons. Complies 
 

6.3 Environmental  

6.3.1 Topography The site is predominantly flat and will require minimal cut or fill. 
No Retaining walls are proposed. Complies. 
 

6.3.2 Solar Access The development will not create any significant overshadowing 
of habitable rooms and private open spaces of adjoining 
properties.  
Complies 

6.3.3 Visual Privacy The provided plans show that there will be windows into 
habitable rooms 3.1m from the side boundary to the East of the 
site and 3.3m to the West of the site and will be separated by 
high fences. The Assessing Officer has observed that this 
separation is characteristic of the surrounding dwellings and 
therefore will have adequate visual privacy for all residents. 
Complies. 
 

6.3.4 Acoustic Privacy The proposed dwelling will be located in a residential area and 
is not expected to create unreasonable noise. The dwelling has 
been designed to ensure that development does not result in 
adverse amenity impacts arising from noise generation. 
Complies 
 

6.4 Site Operation  

6.4.1 Energy Conservation A BASIX report has been provided by the applicant that 
complies with the requirements. Complies 
 

6.4.2 Stormwater 
Management 

A standard condition is proposed to ensure that stormwater is 
managed in accordance with the guidelines. Compiles. 
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 Comments 

6.4.3 Security, Site 
Facilities and Services 

From the plans provided, the Assessing Officer is satisfied that 
the site facilities have been located such that they are 
unobtrusive, integrated, provide for the needs of the residents. 
Complies. 
 

 
Section 7 – Village Zones 
 

7. VILLAGE ZONES  

7.1 Introduction  

7.2 Assessment Process  

Character Statements The Denman Character statement mentions: “Future 
development should comprise elements of rural residential 
development to contribute to the existing semi-rural lifestyle. 
Higher density residential development only occurs in 
appropriate locations closer to the main street area within short 
walking distance, with appropriate landscaped buffers on site 
to ensure existing residential amenity is maintained.” 
 
The Assessing Officer has noted that the dwellings are 
designed to look similar to a single dwelling and has a similar 
FSR to the dwellings in the locality. The proposed dwellings 
will be located a short walk to the main street area. Complies  
 

7.3 Residential 
Development 

 

General Discussed under section 6. 
 

Waste Water Disposal The Assessing Officer recommends including a standard 
condition of consent to ensure that Waste Water Disposal 
complies with the requirements of the DCP. Complies 
 

7.4 (a) Public Parks and 
Reserves 

 

7.4 Non-Residential 
Development 

 

 
Section 16 – Off-street Car Parking 
 
This Section of the DCP establishes off-street car parking requirements for various types of 
development including dwellings.  
 
The off-street car parking proposed by this development application would meet the 
minimum parking requirements prescribed by the DCP.  
 
Under the provisions of the DCP dwellings are required to provide 1 car parking space 
where they have a gross floor area less than 125m2 and 2 parking spaces for larger floor 
areas. The DCP does not specify a specific parking requirement for secondary dwellings.  
 
The dwelling and secondary dwelling would have respective areas of 101.1m2 and 58.6m2 
and would be provided with two (2) off-street garage car parking spaces, one for each 
dwelling. This would comply with the DCP requirement. Complies 
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Section 20 – Erosion and Sediment Control 
 
The relevant objective of this section states:  
 

‘to demonstrate through the preparation of an Erosion and Sediment Control Plan or 
Strategy for developments over 250m2 of disturbance that appropriate controls are 
planned to be installed’. 

 
As the proposal will involve an area of disturbance over 250m2, the applicant will need to 
provide an Erosion and Sediment Control Plan prior to the issue of a Construction 
Certificate. An appropriate condition is recommended.  
 
Section 24 – Waste Management 
 
A waste minimisation management plan has not been submitted. It is recommended that a 
Waste Management Minimisation Plan be provided, in accordance with the DCP, as a 
condition of consent.  
 
Section 25 – Stormwater Management 
 
Councils CI Officer noted that the provided plans proposed rainwater overflow to the 
drainage easement located to the rear of the site and that this is impractical due to the site’s 
uphill terrain. The Applicant has been asked to modify the drawings to ensure proper 
drainage of all stormwater to the road frontage.  
 
Section 94A Contributions Plan 2010 
The cost of works for the proposed development will be $465,000. The proposed land was 
subdivided under DA 2008/239. A contribution under Section 94 of the Environmental 
Planning and Assessment Act 1979 was charged by Council as a condition of consent at the 
time the land was subdivided.  
 
The provisions of Council’s Section 94A Contribution Plan prevent a Section 94A 
contribution being charged to a development where Council has imposed a Section 94 
contribution on the subdivision of the land. Accordingly, a Section 94A contribution has not 
been imposed as a condition of consent for this development. 
 
Section 4.15(1)(a) (iiia) the provisions of any planning agreement 
 
There are no planning agreements relevant to the subject Application. 
 
Section 4.15(1)(a)(iv) the provisions of the regulations 
 
Division 8A of the Environmental Planning and Assessment Regulation 2000 applies to the 
development. 
 
Section 4.15(1)(a)(v) the provisions of any coastal zone management plan 
 
This item is not relevant to the subject Application. The Application does not relate to a 
coastal area. 
 
Section 4.15(1)(b) the likely impacts of that development 
 
Likely environmental impacts associated with the proposed development have been 
considered throughout the assessment of this development application and are commented 
on throughout this report. Some key potential environmental impacts related to the 
development have been summarised and commented on under the sub-headings below.  
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Context and Setting 
 
The proposed development will be the first secondary dwelling in this location, the design is 
similar to other single dwellings in the area.  
 
Section 4.15(1)(c) the suitability of the site for the development 
 
It is considered that the development is compatible with surrounding land uses and site 
characteristics, subject to consent conditions. 
 
Section 4.15(1)(d) any submissions made 
 
The development application has been notified to adjoining owners from 19/08/2020 to 
07/09/2020 in accordance with the requirements of Council’s Community Participation Plan. 
Followign the change from a dual occupancy to a dwelling house with an attached 
Secondary dwelling the proposal was renotified from 29/10/2020 to 18/11/2020.  
One submission was received by Council for each notification period. The content of these 
submissions has been considered under the consultation section of this Assessment. 
 
It is also to be noted that Bellamax Investments Pty Ltd. owns the proposed site and all the 
other surrounding sites and therefore the notification did not extend to many general 
residents on Pendula Way.  
 
The key concerns raised by the objector have been summarised and commented on in the 
table below.  
 

Submitter Concern  Planning Comment 

The off-street car parking for the 

development is not sufficient to account for 

the realistic number of vehicles that would 

need to be accommodated by the 

development 

The proposed development meets the 

Muswellbrook DCP minimum car parking 

requirements. It would be difficult for Council 

to substantiate a decision to refuse consent 

to the development due to compliance with 

car parking requirements.  

The development would introduce a more 

intensive form of housing on a small lot with 

minimal front and side setbacks  

The proposed development meets the 

minimum density requirements for residential 

development imposed by the MLEP 209 and 

the DCP. The development is not considered 

to be an overdevelopment of the site.   

There is an oversupply of vacant 

undeveloped residential land in this locality. 

This suggests that there is insufficient 

housing demand in the area to support an 

intensive residential development. 

In determining development applications 

Council is required to consider matters 

prescribed by Section 4.15 of the EP&A Act. 

Considering market trends and demand is 

not a legislated consideration.  Council has 

policy objectives and goals that encourage a 

diversity of housing types to meet the needs 

of a range of people. New two-bedroom 

dwellings are uncommon, so the proposal 

meets this objective.   
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Section 4.15(1)(e) the public interest. 
 
The proposed development is compatible with the public interest. The proposal meets the 
relevant development assessment criteria prescribed by the Muswellbrook LEP 2009 and 
DCP and will provide additional housing opportunities in the Denman township.  
 
5 CONCLUSION 
 
The application has been assessed in accordance with the legislation. The application has 
also been notified to neighbouring property owners in accordance with the provisions of the 
Community Participation Plan.  
 
The proposed development has been assessed against the relevant heads of consideration 
of Section 4.15 of the Environmental Planning and Assessment Act 1979. As outlined above 
it is considered that the proposed development would be in accordance with the relevant 
planning provisions.  
 
Accordingly, it is recommended the application be approved subject to conditions of consent. 
 
 
 
Signed by:   
 Tanya Jolly Hamish McTaggart 
 Project Planner Development Coordinator 

   
Date: 12 November 2020  
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IDENTIFICATION OF APPROVED PLANS  

 
(1) Development in Accordance with Plans 
 

The development being carried out in accordance with the development application 
and the drawings referenced below, and endorsed with Council’s approval stamp, 
except where amended by the following conditions. 

 
Drawing No. Drawn by Drawing Date Received 
Site Plan Yarrum Designer Homes 15/09/2020 18//09/2020 
Landscape Plan Yarrum Designer Homes 15/09/2020 18//09/2020 
Ground Floor Plan Yarrum Designer Homes 15/09/2020 18//09/2020 
Elevations Yarrum Designer Homes 15/09/2020 18//09/2020 
Drainage Diagram Yarrum Designer Homes 15/09/2020 18//09/2020 

 

OPERATIONAL CONDITIONS IMPOSED UNDER THE ENVIRONMENTAL PLANNING AND 

ASSESSMENT ACT AND REGULATIONS AND OTHER RELEVANT LEGISLATION 

 
(2) Building Code of Australia 

 
All building work must be carried out in accordance with the provisions of the 
Building Code of Australia. 

 
(3) Home Building Act 
 

(1) Building work that is residential building work (under the meaning and 
exemptions of the Home Building Act 1989) must not be carried out unless the 
Principal Certifying Authority for the development to which the work relates: 

 
(a) In the case of work being carried out by a licensed builder : 

(i) Has been informed in writing of the licensees name and license 
number, and; 

(ii) Has received Home Owners Warranty Insurance for works where 
the contract price of the works exceeds $20,000. 

 
(b) In the case of an Owner Builder: 

(i) Has been informed in writing of the persons name and Owner 
Builder permit number where the cost of works is greater than 
$10,000, or; 

(ii) Has been given declaration signed by the owner of the land that 
states that the reasonable market cost of the labour and materials 
is less than $10,000. 

 
(2) A certificate issued by an approved insurer under Part 6 of the Home Building 

Act 1989 that states that a person is the holder of an insurance policy issued 
for the purposes of that Part is, for the purposes of this clause, sufficient 
evidence that the person has complied with the requirements of that Part. 

 
(3) If arrangements for doing residential building work are changed while the work 

is in progress, so that the information submitted to Council is out of date, 
further work must not be carried out unless the Principal Certifying Authority 
for the development to which the work relates (not being the Council), has 
given the Council written notice of the updated information. 
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Note: (1) The amounts referred to in point 1 may be subject to change as 
regulations are amended. 

(2) An owner that engages multiple licensees/contracts or contracts for part 
of the work and completes work themselves is considered an Owner 
Builder under the Home Building Act 1989. 

 
 (4)         Construction Certificate Requirement  
 
              No works shall commence on-site until such time as a Construction Certificate has 

been issued for either part or all of the works to be undertaken. If a Construction 
Certificate is issued for part of the approved works, it must relate to all works being 
undertaken.  

 
Note:  a construction certificate issued by an Accredited Certifying Authority 

must be deposited with Council at least 48 hours prior to the 
commencement of any earthworks, engineering or building work at the 
site.  

 

ANCILLARY MATTERS TO BE COMPLETED PRIOR TO THE ISSUE OF THE CONSTRUCTION 

CERTIFICATE 

 
(5) Muswellbrook Shire Water and Waste Division 

 
A ‘Notice of Requirements’ under the Water Management Act 2000 must be 
obtained, prior to any Construction Certificate application, detailing water and sewer 
extensions to be built and charges to be paid by the applicant. Any charges 
identified in the ‘Notice of Requirements’ as requiring payment at construction 
certificate stage are to be paid prior to release of a Construction Certificate.  
 
Any Notice of Requirements will require the payment of water and sewer headworks 
contributions prior to the issue of a Compliance Certificate. Water and sewer 
headworks contributions applicable under Council’s current fees and charges for 
the development are specified the table below:  

 
Headworks 
Contribution  

ET calculated 
based on the 
total number  

Contribution per 1 
ET based on 
2020/21 fees and 
charges 

Total 
Contribution  

Water 0.6  $7,193.00  $4,315.80 

sewer 0.75 $7,961.00  $7,970.75 

Total   $10,286.55 

 
The contributions payable are subject to annual adjustments in accordance with 
Council’s Fees and Charges and the Consumer Price Index. The contributions paid 
in relation to this approval shall be the contributions applicable under Council’s 
Fees and Charges at the time of any application for a Compliance Certificate.   
 
Details demonstrating compliance with any requirements for works by Muswellbrook 
Shire Council Water & Waste Department are to be provided with the Construction 
Certificate application. 
 
The final compliance certificate must be submitted to the Certifying Authority prior to 
release of the Occupation Certificate. 

CONSTRUCTION CERTIFICATE REQUIREMENT 
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(6) Waste Management Plan  
 

A Waste Management Plan is to be submitted with the Construction Certificate. The 
plans should include, but not be limited to, the estimated volume of waste and 
method of disposal for the construction and operation phases of the development, 
all landfill removed from the site, haulage routes, design of on-site wind proof waste 
storage and recycling area and administrative arrangements for waste and recycling 
management during the construction process. 
 

(7) BASIX Commitments  
 

Under clause 97A(3) of the Environmental Planning & Assessment Regulation 
2000, it is a condition of this development consent that all the commitments listed in 
each relevant BASIX Certificate for the development are fulfilled.  Details and plans 
demonstrating compliance with these requirements are to be submitted to the 
Certifying Authority for approval with the Construction Certificate. 

 
In this condition: 

 
(a) relevant BASIX Certificate means: 

 
i. a BASIX Certificate that was applicable to the development when this 

development consent was granted (or, if the development consent is 
modified under section 96 of the Act, a BASIX Certificate that is 
applicable to the development when this development consent is 
modified); or 

 
ii. if a replacement BASIX Certificate accompanies any subsequent 

application for a construction certificate, the replacement BASIX 
Certificate; and 

 
(b) BASIX Certificate has the meaning given to that term in the Environmental 

Planning & Assessment Regulation 2000. 
 
(8) Sediment Control 
 

Where construction or excavation activity requires the disturbance of the soil 
surface and existing vegetation, details including plans and specifications shall be 
submitted to Council accompanying the Construction Certificate, which provide 
adequate measures for erosion and sediment control.  As a minimum, control 
techniques are to be in accordance with Muswellbrook Shire Council’s DCP 
provisions on Erosion and Sediment Control, or a suitable and effective alternative 
method.  The Control Plan shall incorporate and disclose: 

 
(a) all details to protect and drain the site during the construction processes; 

 
(b) all sediment control devices, barriers and the like; 

 
(c) sedimentation tanks, ponds or the like; 

 
(d) covering materials and methods; 

 
(e) a schedule and programme of the sequence of the sediment and erosion 

control works or devices to be installed and maintained. 
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Details from an appropriately qualified person showing that these design 
requirements have been met shall be submitted with the Construction Certificate and 
approved in writing by the Certifying Authority prior to issuing of the Construction 
Certificate. 

                 

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO COMMENCEMENT 

 
(9) Site Sign 
 

A sign must be erected in a prominent position on any work site on which work 
involved in the erection or demolition of a building is being carried out: 
 
(a) stating that unauthorised entry to the work site is prohibited;  
 
(b) showing the name of the principal contractor (or person in charge of the work 

site), and a telephone number at which that person may be contacted at any 
time for business purposes and outside working hours; and 

 
(c) showing the name, address and telephone number of the Principal Certifying 

Authority for the work. 
 
Any such sign must be maintained while to building work or demolition work is being 
carried out but must be removed when the work has been completed. 
 
This condition does not apply to building works being carried out inside an existing 
building. 

 
(10)  Stabilised access  

 
Stabilised site access consisting of at least 200mm of aggregate at 30–60mm in 
size and a minimum of 3m in width must be provided from the road edge to the front 
of the building being constructed prior to the commencement of work. The stabilised 
access must be fully maintained and removed from the site when a permanent 
driveway has been constructed. 

 
(11) Site Facilities 
 

(a) If the development involves building work or demolition work, the work site 
must be fully enclosed by a temporary security fence (or hoarding) before 
work commences. 

(b) A minimum width of 1.2m must be provided between the work site and the 
edge of the roadway so as to facilitate the safe movement of pedestrians. 

(c) Any such hoarding or fence is to be removed when the work has been 
completed. 

(d) A garbage receptacle fitted with a tight-fitting lid for the reception of all food 
scraps and papers from the work site must be provided prior to building work 
commencing and must be maintained and serviced for the duration of the 
work. 

(e) Toilet facilities must be provided on the work site at the rate of one toilet for 
every 20 persons or part of 20 persons employed at the work site. 

(f) Each toilet provided must: 
• be a standard flushing toilet, connected to a public sewer, or 
• if connection to a public sewer is not available, to an on-site effluent 

disposal system approved by the council, or 
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• an approved temporary chemical closet. 
(g) The provision of toilet facilities must be completed before any other work is 

commenced. 
(h) A person having the benefit of this certificate who causes an excavation that 

extends below the level of the base of the footings of a building on an 
adjoining allotment of land must at their own expense and where necessary: 
• protect and support the building from damage, and 
• If necessary, underpin and support the building in accordance with the 

details prepared by a professional engineer. 
(i) A person having the benefit of this certificate who causes the excavation 

must, at least 7 days before commencing this work, give notice of intention to 
do so to the owner of the adjoining allotment of land and provide particulars of 
the proposed work. 

(j) Erosion and sediment controls must be provided in accordance with the 
details shown on the approved plans, prior to the disturbance of any soil on 
the work site. 

 
(12) Water Meter 

 
A water meter as issued and installed by Muswellbrook Water & Waste department 
must be connected to the town’s reticulated water supply prior to any 
commencement.  
 
Note: Council will only provide a single water meter and water service connection 

point to the development as the development does not involve a dual 
occupancy or the subdivision of the land.    

 
(13)   Vehicle Entry  

 
Prior to commencing construction of the driveway/vehicle crossing/layback, within 
the road reserve, a permit for the work must be obtained from Council, under 
Section 138 of the Roads Act 1993. 

 

CONDITIONS THAT MUST BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK 

 
(14) Construction Hours  
 

(a) Subject to this clause, building construction is to be carried out during the 
following hours: 

 
i. between Monday to Friday (inclusive)—7.00am to 6.00pm 
ii. on a Saturday—8.00am to 1.00pm 

 
(b) Building construction must not be carried out on a Sunday or a public 

holidays.  
(c) Demolition works and excavation works must only be carried out between 

Monday to Friday (inclusive) between 8.00am and 5.00pm. 
(d) The builder and excavator must display, on-site, their 24-hour contact 

telephone numbers, which are to be clearly visible and legible from any public 
place adjoining the site. 
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(15) Erosion and Sediment Controls  
 
The approved Sediment & Erosion controls shall be reinstated daily prior to workers 
leaving the site where modified at any time.  Any sediment that escapes from the 
allotment shall be cleaned, collected and disposed of to Council’s waste 
management facility or the sediment shall be returned to the subject allotment on a 
daily basis. 

 
(16) Prohibition on Use of Pavements  

 
Building materials and equipment must be stored wholly within the work site, unless 
prior written approval has been obtained from Council. Equipment must not be 
operated on the footpath or roadway, unless prior written approval has been 
obtained from Council. 
 

(17) Applicant’s Cost of Work on Council Property 

 
The applicant shall bear the cost of all works associated with the development that 
occurs on Council’s property. 

 
(18) Damage to Public Infrastructure  

 
The applicant shall bear the cost of all restoration works to Council property 
damaged during the course of this development.  The applicant shall submit in 
writing and/or photographic record, of any existing damage to Council property 
before commencement of work. 

 
Note: This documentation will be used to resolve any dispute over damage to 

infrastructure.  If no documentation is received prior to commencement of 
work, it will be assumed that the infrastructure was undamaged, and the 
applicant will be required to restore all damaged infrastructure at their 
expense. 

 
(19) Mandatory Inspections under Section 68 of the Local Government Act 1993 

 
The person acting with this consent shall ensure that all mandatory sewer, water 
and stormwater inspections are carried out by Council Officers at the relevant stage 
of construction in accordance with any Section 68 Approval issued for development. 

 
Note: A minimum of 48 hours’ notice is required when booking an inspection. 

Inspection fees will be charged in accordance with Council’s adopted fees 
and charges and must be paid prior to the issue of the Construction 
Certificate.  

 
(20) Residential Utility Services 
 

Any necessary alterations to, or relocations of, utility services must be carried out at 
no cost to the council or the relevant public authority. 
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CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE OCCUPATION 

CERTIFICATE 

 
(21) Occupation 

 
The building is not to be used or occupied until a final inspection has been carried 
out and an occupation certificate has been obtained from the Principal Certifying 
Authority. 

 
(22) Final Compliance Certificate for Water Supply and Sewerage Works 

 
The final compliance certificate for water supply works is to be obtained from 
Muswellbrook Shire Council Water & Waste Department and a copy must be 
submitted to the Principal Certifying Authority prior to release of any Occupation 
Certificate. 

 
(23) Connection to Sewer 

 
The premises shall be connected to the sewer system in accordance with the 
Australian Standard 3500.  
 
A works as executed plan on Council’s approved form is to be submitted to Council 
within seven (7) days following the final drainage inspection and prior to any 
Occupation Certificate being issued. 

 
(24)   Installation of Driveways 

 
Prior to the issue of an Occupation Certificate, a sealed vehicular crossover shall be 
constructed between the property boundary and the road in accordance with 
Council’s Footpath, Kerb & Guttering Policy (F10/1) and any S138 approval.  
 
The driveway is to continue from the property boundary to the garage in accordance 
with the profile on the approved plans, with the exception that the driveway is to 
have a minimum width of 4m at the footpath crossing. The driveway is to be fully 
constructed and sealed prior to the issue of an occupation certificate. 

 

CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES 

 
(25) Stormwater Disposal  
 

All stormwater from the development including all hard standings and overflows 
from rainwater tanks is to be collected and disposed of to the kerb and gutter (via 
underground pipes, unless otherwise approved by Council in writing.  

 
(26) Protection of Swale Drain  

 
At all times care is to be taken to avoid any filling or obstruction of swale drain and 
related easement to drain water located along the northern property boundary.   
 
The person acting with this consent must observe the provisions of the easement 
registered on the property and not do anything that may obstruct or inhibit the 
passage of water through the drainage easement.  
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(27) Restriction of Subdivision   
 

No approval is granted or implied for the subdivision or strata subdivision of the 
land.  
 
This approval is for a principal and secondary dwelling and that under the 
provisions of the Muswellbrook LEP 2009 a secondary dwelling must be located on 
the same land as the associated principal dwelling. Council would not be able to 
grant approval to the subdivision of the buildings without a further application to 
adjust the land use classification of the development to a Dual Occupancy. This 
would require the development to be considered against the relevant LEP and DCP 
provisions for a dual occupancy or another relevant alternate residential land use 
classification.   
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6.2 MUSWELLBROOK COAL OLD PIT TOP REHABILITATION 

Attachments: Nil  

Responsible Officer: Derek Finnigan - Deputy General Manager  

Author: Sharon Pope - Executive Manager - Environment and Planning  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Provide efficient and effective Development Application, Complying 
Development Certificate, Construction Certificate and Occupational 
Certificate assessment services.        

 

PURPOSE 

Muswellbrook Coal Company owns an 8.6ha site on the corner of Victoria Street and Coal Road which 
was formerly the Colliery No.1 Pit Top and associated Power Station. 

The Land is zoned a combination of R1 General Residential and RE2 Private Recreation under the 
Muswellbrook Local Environmental Plan 2009.  The site is contaminated with asbestos from the 
demolition of the pit top buildings and power station. A remedial Action Plan has been developed for the 
site and a formal Development Application with be lodged soon. 

The purpose of the report is to provide the Committee with information on the direction Muswellbrook 
Coal intends to take in remediating the site. 

OFFICER’S RECOMMENDATION 

The information contained in the report be noted. 

Moved: ____________________________ Seconded: __________________________ 

REPORT 

In 2019, Muswellbrook Coal engaged Kleinfelder to prepare a Detailed Asbestos Investigation for the 
former Colliery No.1 Pit Top and associated Power Station site off Coal Road. 

Soil investigations recorded three distinctive units: 

• Demolition fill present across the eastern-central, central and southern areas of the site.  
Demolition fill tended to contain asbestos fragments, asbestos fines and fibrous asbestos. 

• Coal fines fill on the north-western part of the site. 

• Natural fill across the northern and north-eastern parts of the site.  

It is understood that an historical mine shaft may be present close to the central-eastern site boundary.  
Historically, some ground subsidence has been observed in this area.  A Ground Penetrating Radar 
survey was undertaken, but did not identify any voids at shallow depths. Nevertheless, voids at deeper 
depths cannot be ruled out and have been considered when planning remediation of the site. 

The planned remediation aims to: 

a) Remediate the R1 zoned areas, and some of the RE2 zoned areas, to a standard suitable for 
residential occupation.  A future rezoning request will be submitted with Council to rezone the fully 
remediated RE2 land to R1, thereby allowing the creation of additional residential lots. 
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b) Dispose of some contaminates from the R1 zone in capped containment areas within the RE2 
portion of the site, with clean capping material of sufficient depth to meet a standard suitable for 
recreation purposes. 

c) Restore drainage lines and create bioretention basins on part of the RE2 zoned land for long-term 
stormwater management. 

d) Re-establish suitable vegetation cover across the site. 

e) Provide walking paths for use by the public and interpretative signage to educate the public on the 
historical land uses that once occurred on the site.  Muswellbrook Coal would like to dedicate the 
RE2 zoned land to Council once remediation is satisfactorily completed. 

A plan showing the likely bulk earthworks is provided in Figure 1. 

 

 

Figure 1 – bulk earthworks (red/yellow=cut, blue/green=fill) 
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And a plan showing the proposed future landform and uses is provided in Figure 2. 

 

 

Figure 2 – Final landform and uses  
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6.3 DEVELOPMENT ASSESSMENT COMMITTEE REVIEW 

Attachments: A. Draft Delegations - General Manager   

Responsible Officer: Fiona Plesman - General Manager  

Author: Sharon Pope - Executive Manager - Environment and Planning  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Appropriate matters are reported to Council in a timely manner in 
accordance with the Financial Control and Reporting Policy.        

 

 

PURPOSE 

The purpose of the report is to provide information regarding the functions of the Development 
Assessment Committee, and to recommend the potential disbandment of the Committee. 

 

OFFICER’S RECOMMENDATION 

The Development Assessment Committee resolves to: 

1. recommend to Council the disbandment of the Committee; and  

2. should Council resolve to disband the Committee, delegations to the General Manager be 
adjusted in accordance with Attachment A of the report. 

 

Moved: _____________________________ Seconded: _______________________________ 

BACKGROUND 

Muswellbrook Shire Council’s Development Assessment Committee was established by Council 
resolution at the 14 August 2018 Ordinary Council Meeting. Council’s resolution in relation to the report 
was: 

10.3 DEVELOPMENT ASSESSMENT COMMITTEE 

1 RESOLVED on the motion of Crs Rush and Scholes that:  

1.  Council establish a Development Assessment Committee with the following functions: 

(i) To determine development applications; 
(ii) To monitor the progress of development applications not yet determined; 
(iii) To recommend to Council the need to develop or amend policies in relation to 

planning related matters – including strategic planning. 

2. Council delegate to the Development Assessment Committee the determination of 
development applications under the Environmental Planning and Assessment Act 1979 
not otherwise delegated to the General Manager except where: the development 
application is for, or in any way related to: 

(a) (i) food and drink premises used for, or proposed to be used for, the sale of 
alcohol; 



DEVELOPMENT ASSESSMENT COMMITTEE AGENDA 30 NOVEMBER 2020 

Page 75 

(ii)  electricity generating works; 

(iii)  mines and extractive industries;  

(iv)  a waste disposal facility; or 

(v)  subdivisions into more than ten lots; or  

(b) where the capital investment value of the development specified in the development 
application exceeds $2,000,000; or 

3. The Development Assessment Committee be constituted as follows: 

(i) the Councillor Spokesperson for Planning (as Chair); 
(ii) the Councillor Spokesperson for Infrastructure; 
(iii) the Councillor Spokesperson for Utilities; and 
(iv) in the absence of any of the councillors set out in (i) to (iii) any other councillor 

nominated by the Committee Chair or Acting Chair (as the case may be). 

The Delegations of the Committee and General Manager were adjusted by Council at the Ordinary 
Council Meeting held on 26 May 2020.   

The changes to the delegations permitted development proposals compliant with policies on the 
management of urban waterways to be determined by staff along with other low impact development 
proposals. 

The delegations to the Committee currently are: 

1. The determination of development applications and modifications under the Environmental 
Planning and Assessment Act 1979 not otherwise delegated to the General Manager except 
here:   

a) the development application is for, or in any way related to: 

i. restricted premises; 

ii. food and drink premises used for, or proposed to be used for, the sale of alcohol, but not 
including modification or alterations that will not increase the floor area or increase the 
trading hours of the premises; 

iii. electricity generating works; 

iv. mines and extractive industries but not including businesses proposed on land zoned R1, 
R2, R5, B1, B2, B3, B4, B5, IN1 or IN2 that support mining and extractive industries;  

v. a waste disposal facility; or 

vi. subdivisions into more than ten lots; or  

b) the capital investment value of the development specified in the development application 
exceeds $3,000,000; or 

c) Council received more than two objections during the notification process; 

2. The determination of any development applications and modifications under the Environmental 
Planning and Assessment Act 1979 otherwise delegated to the General Manager, which the 
Development Assessment Committee, by resolution, elects to determine. 

3. The determination of any development applications and modifications under the Environmental 
Planning and Assessment Act 1979 referred to the Development Assessment Committee by 
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Council resolution. 

CONSULTATION 

General Manager 

Mayor 

REPORT 

Given the low volume of matters that are now coming before the Committee, it is an opportune time to 
reconsider the benefit the Committee provides to Council and the community. 
 
The new shed came before the Committee as a submission objecting to the proposal was received 
during the notification period.  The shed complied with the provisions in the Development Control Plan 
(DCP).  A minor change to the General Manager’s delegations would allow development that receives 
less than five submissions, but is compliant with the DCP and Local Environmental Plan, to be 
determined by staff. Similarly, a change to the General Manager’s delegations would allow modifications 
of a minor nature to be determined by staff. 
Matters outside the General Manager’s delegations would be reported to Council for determination.  If 
Council identifies that a matter requires more consideration and investigation/discussion, Council could 
defer the matter for consideration by a working group of Councillors and staff and ask for the matter to 
be returned to Council for determination at the completion of these discussions. 
 
There is currently a working group of Councillors and staff who meet regularly to discuss mine and 
power generating activities.  It may be an opportune time to upgrade that working group to a Committee 
that considers: 
 

a) All State Significant development applications, modifications and compliance; 

b) All electricity generating works; 

c) waste disposal facilities. 

OPTIONS 

The Options for the Committee are that: 

1. The Committee recommend to Council that the Committee be discontinued and the delegations 
to the General Manager be adjusted in accordance with Attachment A; or 
a)  

2.  The Committee resolve to retain the Committee and not adjust the delegations of the General 
Manager. 

CONCLUSION 

Given the low volume of matters that are now coming before the Development Assessment Committee it 
is an opportune time to reconsider the need for the Committee. It is recommended that the Committee 
be discontinued and the delegations to the General Manager be adjusted in accordance with Attachment 
A; 

 



Item 6.3 - Attachment 
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DELEGATION OF AUTHORITY TO GENERAL MANAGER 

 
SECTION 377 LOCAL GOVERNMENT ACT 1993 

 
Muswellbrook Shire Council: 
 

A. recognises that certain functions are conferred on the General Manager by the 
provisions of the Local Government Act 1993; and  
 

B. delegates, pursuant to section 377 of the Local Government Act 1993, to the 
person holding the position of General Manager  (and to the person acting in 
that position from time-to-time), the functions, powers, authorities and duties of 
the Council contained in the legislation and matters specified in Schedule 1, 
subject to the limitations specified in Schedule 2. 
 

This delegation commences on xxxxxx and will remain in force until otherwise revised 
or revoked by resolution of Council in accordance with the Local Government Act 1993 
(as amended). 
 
 

SCHEDULE 1 
 

1. The functions of the Council under:  
 

(i) the Local Government Act 1993 and regulations made thereunder; 
(ii) the Environmental Planning and Assessment Act 1979 including: 

(a) Section 4.55(1) of the Environmental Planning and Assessment Act 
1979 (modifications involving a minor error, mis-description or 
miscalculation); and 

(b) Section 4.55(1A) of the Environmental Planning and Assessment 
Act 1979 (modifications involving minimal environmental impact). ; 
and 

(iii) All other legislation (including regulations, statutory rules and the like 
made thereunder) under which Council has powers, authorities, duties 
and functions, subject to section 381 of the Local Government Act 1993 
(as amended). 

 
SCHEDULE 2  

 
 

1. Council may by resolution direct the General Manager in the exercise of any 
function, power, duty or authority herein delegated. 

 

2. The General Manager shall exercise these delegations in accordance with and 
subject to:  

 

(i) The provisions of the Local Government Act 1993 (as amended); and 
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(ii) All policies of the Council adopted by resolution and current at the time 
of the exercise of these delegations. 

 
3.  Except where Council by special resolution provides otherwise, the 

delegation to determine matters under the Environmental Planning and 
Assessment Act 1979: 
 
(i) in which the capital investment value of the development specified in the 

development application exceeds $1,000,000  $3,000,000 or 
 

(ii) which are for, or in any way related to: 
(a) restricted premises; 
(b) food and drink premises used for, or proposed to be used for, the 
sale of alcohol, but not including modification or alterations that will not 
increase the floor area or increase the trading hours of the premises; 
(c) electricity generating works; 
(d) mines and extractive industries, but not including businesses 
proposed on land zoned R1, R2, R5, B1, B2, B3, B4, B5, IN1 or IN2 that 
support mining and extractive industries;  

   (e) waste disposal facility; 
   (f) subdivisions into more than five lots; 
    (g) works alongside or adjoining any river or urban drainage system 

    (excluding any waterway outside the urban areas of 
Muswellbrook,    Denman and Sandy Hollow) that anticipate non-
compliance with  

Section 25 of Muswellbrook DCP 2009 or Council’s Rivers and Drainage 
Channels Policy. 

 
(iii) which anticipate any non- compliance with any development standard in 

Part 4 of the Muswellbrook Local Environmental Plan 2009 (or any 
equivalent LEP applicable to the Muswellbrook Local Government Area); 

  
(iv) that despite the proposal complying with provisions in the Local 

Environmental Plan and Development Control Plan, the proposal 
received more than one five unique objections during the notification 
process; or 

 

(v) where the determination has been delegated to the Development 
Assessment Committee. 

 

Note:  

• For the avoidance of doubt and except where the context 
otherwise requires, terms used in this clause 3, Schedule 2 have 
the meanings ascribed to them in the Environmental Planning 
and Assessment Act 1979 and regulations and statutory 
instruments made thereunder (as amended) if they are defined. 

 
END OF DELEGATION 
 

 

xxxxxxx 2020 
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6.4 OUTSTANDING DEVELOPMENT APPLICATIONS 

Attachments: A. Outstanding Development Applications 24 November 2020   

Responsible Officer: Sharon Pope - Executive Manager - Environment and Planning  

Author: Michelle Reichert - Administration Officer  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Facilitate the inspection of all development sites subject to 
Development Application / Construction Certificate in accordance 
with statutory requirements.        

 

 

PURPOSE 

This Report has been prepared for the information of the Development Assessment Committee (the 
Committee). The Council Resolution establishing the Committee identifies the following as a function: 

The attachment to this report lists all Development Applications lodged with Council that are not yet 
determined as of the 24 November 2020. The Attachment also includes a description of each 
Development Application, details of the land subject to each Development Application, the Applicants 
details, the value of the proposed development and the status of the development assessment.   

OFFICER’S RECOMMENDATION 

The Committee note the undetermined Development Applications listed in Attachment A and the 
status of their assessment.   

Moved: _____________________________ Seconded: _______________________________ 

STATUTORY IMPLICATIONS 

Under the provisions of the Environmental Planning and Assessment Regulation 2000 Council has a 
statutory obligation to assess: 

General development applications within 40 days (excluding stop the clock days) of their receipt; and 

The following types of development applications within 60 days (excluding stop the clock days) of their 
receipt: 

(i) Designated development,  

(ii) Integrated development, 

(iii) Development for which the concurrence of a concurrence authority is required, and 

(iv) A development application accompanied by a biodiversity development assessment.   
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7 DATE OF NEXT MEETING 

 14 December 2020  

8 CLOSURE 
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