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Development Assessment Committee  
Aim  
The aim of the Development Assessment Committee is to: 

• To determine development applications; 
• To monitor the progress of development applications not yet determined; 
• To recommend to Council the need to develop or amend policies in relation to planning 

related matters – including strategic planning. 
Associated Principal Activities: 
Development Assessment & Regulation  
Specific Tasks & Parameters 
1. The determination of development applications under the Environmental Planning and Assessment 

Act 1979 not otherwise delegated to the General Manager except where: the development 
application is for, or in any way related to: 
(a) (i) food and drink premises used for, or proposed to be used for, the sale of alcohol; 

(ii)  electricity generating works; 
(iii)  mines and extractive industries;  
(iv)  a waste disposal facility; or 
(v)  subdivisions into more than ten lots; or  

(b) where the capital investment value of the development specified in the development 
application exceeds $2,000,000; or 

2. The Development Assessment Committee the determination of any development applications 
under the Environmental Planning and Assessment Act 1979 otherwise delegated to the General 
Manager, which the Development Assessment Committee by resolution elects to determine. 

3. The Development Assessment Committee be constituted as follows: 
(i) the Councillor Spokesperson for Planning (as Chair); 
(ii) the Councillor Spokesperson for Infrastructure; 
(iii) the Councillor Spokesperson for Utilities; and 
in the absence of any of the councillors set out in (i) to (iii) any other councillor nominated by the 
Committee Chair or Acting Chair (as the case may be).  

Committee functions: 
(i) To determine development applications; 
(ii) To delegate the determination of certain development application to the General Manager; 
(iii) To monitor the progress of development applications not yet determined; 
(iv) To recommend to Council the need to develop or amend policies in relation to planning 

related matters – including strategic planning. 
Recommendations 

• Make recommendations Council; 
Staff Support: 
Director – Environment & Community Services 
Assistant Director – Environment & Community Services 
Senior Development Co-Ordinator 
Project Engineer – Water & Waste 
Manager – Roads, Drainage & Technical Services 
Ecologist & Sustainability Team Leader 
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DEVELOPMENT ASSESSMENT COMMITTEE MEETING, 24 FEBRUARY 2020 

MUSWELLBROOK SHIRE COUNCIL 
P.O Box 122 

MUSWELLBROOK 
20 February, 2020 

Cr Martin Rush (Chair) 
Cr Rod Scholes 
Cr Brett Woodruff 
Alex Irving 
Sharon Pope 
Hamish McTaggart 
Gamini Hemachandra 
Kellie Scholes 
Ziggy Andersons 
 

 
 
 
You are hereby requested to attend the Development Assessment Committee Meeting to be 
held in the COUNCILLORS ROOM, Administration Centre, Muswellbrook on 24 February, 2020 
commencing at 4.00pm. 

 

Joshua Brown 
MANAGER - INTEGRATED PLANNING & GOVERNANCE 
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MUSWELLBROOK SHIRE COUNCIL 
DEVELOPMENT ASSESSMENT COMMITTEE MEETING 

AGENDA 
 MONDAY 24 FEBRUARY 2020  

1 APOLOGIES AND LEAVE OF ABSENCE   

Moved: _____________________________ Seconded: _______________________________ 

2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 
RECOMMENDATION 
That the Minutes of the Development Assessment Committee held on 10 February 2020, a copy 
of which has been distributed to all members, be taken as read and confirmed as a true record. 

   

Moved: _____________________________ Seconded: _______________________________



MINUTES OF THE DEVELOPMENT ASSESSMENT COMMITTEE MEETING OF THE 
MUSWELLBROOK SHIRE COUNCIL HELD IN THE COUNCILLORS ROOM, ADMINISTRATION 
CENTRE, MUSWELLBROOK ON MONDAY 10 FEBRUARY, 2020 COMMENCING AT 4.00PM. 

Development Assessment Committee Meeting Minutes  10 February, 2020 
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PRESENT: Cr M. Rush (Chair), Cr B. Woodruff and Cr R. Scholes. 
IN ATTENDANCE: Ms Fiona Plesman (General Manager), Ms S. Pope (Assistant Director – 

Environment & Community Services), Mr H. McTaggart (Co-Ordinator 
Development) , Mr Peter Chambers (Chief Engineer) and Miss M. Meadows (PA 
to the Mayor). 

1 APOLOGIES AND LEAVE OF ABSENCE 
Nil  

2 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 
 RECOMMENDED on the motion of Crs Woodruff and Scholes that:  

The Minutes of the Development Assessment Committee held on 20 January 2020, a copy of 
which has been distributed to all members, be taken as read and confirmed as a true record. 

3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 
Nil 

4 PUBLIC PARTICIPATION 
Nil 

5 BUSINESS ARISING 
5.1 PRINCE OF WALES  
 Cr Martin Rush advised the meeting that he had been approached at a recent function regarding 

the development of the Prince of Wales Tavern. 
 

6 BUSINESS 

6.1 DA41/2019 NINE (9) LOT INTO SIX (6) RURAL SUBDIVISION 
 RECOMMENDED on the motion of Crs Woodruff and Scholes that:  

The matter be considered at the next suitable Development Assessment Committee as 
determined by the GM, and an inspection by Committee Members be arranged prior to that 
Development Assessment Meeting. 

 

6.2 DA 37/2019 - CONSTRUCTION OF PIPES AND PUMP INFRASTRUCTURE TO RETURN 
SEEPAGE WATER FROM LAKE LIDDELL DAM WALL TO LAKE LIDDELL 

 RECOMMENDED on the motion of Crs Rush and Woodruff that:  

The matter be considered at the next suitable Development Assessment Committee as 
determined by the General Manager.  

Cr Scholes left the meeting 4:10pm  



MINUTES OF THE DEVELOPMENT ASSESSMENT COMMITTEE MEETING OF THE 
MUSWELLBROOK SHIRE COUNCIL HELD IN THE COUNCILLORS ROOM, ADMINISTRATION 
CENTRE, MUSWELLBROOK ON MONDAY 10 FEBRUARY, 2020 COMMENCING AT 4.00PM. 
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Cr Scholes returned to the meeting at 4:13pm 

6.3 OUTSTANDING DEVELOPMENT APPLICATIONS 
 RECOMMENDED on the motion of Crs Woodruff and Scholes that:  

The Committee note the undetermined Development Applications listed in Attachment A and the 
status of their assessment.   

7 DATE OF NEXT MEETING 
 24 February 2020  

8 CLOSURE 
The meeting was declared closed at 4:15 pm. 

 
 
 

........................................................  
Cr M. Rush 
Chairperson
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3 DISCLOSURE OF ANY PECUNIARY AND NON-PECUNIARY INTEREST 
Section 451 of the Local Government Act requires that if a councillor or member of a council or 
committee has a pecuniary interest in any matter before the council or committee, he/she must 
disclose the nature of the interest to the meeting as soon as practicable and must not be present 
at, or in sight of, the meeting, when the matter is being discussed, considered or voted on. 
A pecuniary interest is an interest that a person has in a matter because of a reasonable likelihood 
or expectation of financial gain or loss (see sections 442 and 443 of the Local Government Act). 
A non-pecuniary interest can arise as a result of a private or personal interest which does not 
involve a financial gain or loss to the councillor or staff member (eg friendship, membership of an 
association, or involvement or interest in an activity).  A councillor must disclose the nature of the 
interest to the meeting as soon as practicable. 
Council’s Model Code of Conduct now recognises two forms of non-pecuniary conflict of interests: 

• Significant 

• Less than significant 
A Councillor must make an assessment of the circumstances and determine if the conflict is 
significant. 
If a Councillor determines that a non-pecuniary conflict of interests is less than significant and does 
not require further action, they must provide an explanation of why it is considered that the conflict 
does not require further action in the circumstances. 
If the Councillor has disclosed the existence of a significant non-pecuniary conflict of interests at a 
meeting they must not be present at, or in sight of, the meeting, when the matter is being 
discussed, considered or voted on. 
 

4 PUBLIC PARTICIPATION  

 

5 BUSINESS ARISING  
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6 BUSINESS 

6.1 DA 25/2015 S4.55(2) MODIFICATION CHILD CARE CENTRE 

Responsible Officer: Sharon Pope - Assistant Director - Environment & Community 
Services  

Author: Alisa Evans - Projects Planner  

Community Plan Issue: Retention and expansion of quality and affordabler child care 
services 

Community Plan Goal: Facilitate investment in child care services across the Shire. 
Community Plan Strategy: Support child care development applications to meet requirements 

under the LEP and DCP. 
Attachments: A. DA 2015-25 S4.55 Modification - Part 2 Assessment - 

350419.docx  
B. DA 2015-025 S4.55 Modification - Recommended Amended 

Conditions S4.55 2.doc  
C. DA 2015-25 S4.55 Modification - Plans for Approval S4.55 

2.pdf  
D. DA 2015-25 S.455 Modification Submission  
E. DA 2015-25 Notice of Determination issued in relation to 

original application  
F. DA 2015-25 Previous Approved Plans           

 

 

Documents referred to in assessment not attached: 
• Local Environmental Plan 2009 
• Development Control Plan 2009 

 
APPLICATION DETAILS 
Applicant: Beaini Projects Pty Ltd 
Owner: Beaini Passive Investments Pty Ltd 
Proposal: S4.55(2) Modification of the Design and Layout of an Approved 

Child Care Centre 
Location: 38 Woollybutt Way Muswellbrook, Lot 2 DP 1090457 
Permissibility: The proposed development is permissible as centre-based child 

care facility within the B2 Local Centre 
Recommendation: Approval subject to recommended conditions  

PURPOSE 
This section 4.55(2) modification has been reported to the Development Assessment Committee for 
determination as it relates to a S4.55 (2) modification which is outside the delegations of the General 
Manager.  
 
 

RECOMMENDATION 
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That the Development Assessment Committee approve the Section 4.55(2) modification of DA 
25/2015, 38 Woollybutt Way Muswellbrook, Lot 2 DP 1090457, subject to the recommended 
conditions of consent set out in Attachment B. 
 

Moved: _____________________________ Seconded: _______________________________ 
 

 Cr J. Ledlin  Cr S. Bailey  Cr G. McNeill 
      

 Cr J. Foy  Cr M. Green  Cr R. Scholes 
      

 Cr S. Reynolds  Cr B.N. Woodruff  Cr S. Ward 
      

 Cr J.F. Eades  Cr M. Bowditch  Cr M.L. Rush 

 

DESCRIPTION OF THE PROPOSED DEVELOPMENT 
The application is for a S4.55 (2) modification. The proposal involves the modification of Development 
Application No. 25/2015 in the following manner: 
 

• Redesign of internal and external layout of the child care centre from an L configuration to a 
rectangular layout; 

• Reduce building footprint from 841.3 sq. metres to 785.15 sq. metres GFA; 
• Amend external finishes, from weatherboard, matrix cladding and masonry block to face brick 

and rendered and painted masonry; and 
• Reduction in building height from 6400mm to 4893mm. 

 

Proposed S4.55 (2) Layout     Approved Layout 10 August 2015 

ASSESSMENT SUMMARY 
Council Officers have assessed the development application under the relevant provisions of Section 
4.55(2) and Section 4.15(1) of the Environmental Planning and Assessment Act 1979.  A copy of the 
Section Assessment Report prepared by Council Officers has been included as Attachment A. Based on 
this assessment, it is recommended that the proposed modification be approved, subject to 
recommended conditions of consent included in Attachment B.  
Key considerations and findings of the Assessment Report include:  
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 Council Officers are satisfied that the proposed development, as modified, would be substantially 
the same as the development previously approved by Council, and therefore can be considered 
as a Section 4.55(2) modification; 
 

 The proposed development complies with the relevant provisions of the Muswellbrook Local 
Environmental Plan (LEP) 2009 and the Muswellbrook Development Control Plan (DCP) and 
State Environmental Planning Policy (Educational Establishments and Child Care Facilities) 
2017.  
 

 The proposed development is considered unlikely to result in any significant environmental 
impacts that would support a decision to refuse the proposed modification, while the proposed 
modification is considered to be compatible with the public interest. 
 

OPTIONS  
The Development Assessment Committee may:  
A)  Grant development consent to the proposed modification subject to the recommended amended 

conditions of consent,  
B)  Grant development consent to the proposed modification subject to amended conditions of 

consent, or 
C)  Refuse development consent to the proposed modification and nominate reasons for refusal. 

LEGAL IMPLICATIONS  
Where the applicant is dissatisfied with the determination of the development application they have an 
opportunity under the provisions of the Environmental Planning and Assessment Act 1979 to appeal that 
determination at the Land and Environment Court.   

CONCLUSION 
This section 4.55(2) modification has been reported to the Development Assessment Committee for 
determination as it relates to a S4.55 (2) modification is outside the delegations of the General Manager.  
Council Officers have completed an assessment of the modification application against the relevant 
provisions of Section 4.55(2) and 4.15(1) of the Environmental Planning and Assessment Act 1979, and 
the findings of this assessment have been included in detail in the Assessment Report included as 
Attachment A. This report recommends that the Development Assessment Committee determine the 
development application by granting it approval subject to the recommended conditions of consent 
outlined in Attachment B. 



Item 6.1 - Attachment A DA 2015-25 S4.55 Modification - Part 2 Assessment - 350419.docx 
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SECTION 4.55 (2) ASSESSMENT REPORT 
 
Attached:    
 
 
REPORT TO THE GENERAL MANAGER 
 
ADDRESS: Lot: 2 DP: 1090457, 38 Woollybutt Way Muswellbrook 
  
APPLICATION NO: 25/2015 
  
PROPOSAL: Pursuant to section 4.55(2) of the EP & A Act 1979, to 

modify a consent for s4.55 (2) modification - 
modification of the design and layout of an 

  
PLANS REF: Drawings numbered , dated , drawn by , and received 

by Council on 17-10-2019 
  
OWNER: Beaini Passive Investments Pty Ltd 
  
OWNER ADDRESS: 38/287 Victoria Road 
 RYDALMERE  NSW  2116 
  
  
APPLICANT: Beaini Projects Pty Ltd 
  
ADDRESS: Po Box 5006 
 KINGSDENE  NSW  2118 
  
  
AUTHOR: Ms A J Evans 
  
  
  
FIRST REPORTED: 10 August 2015 
  
DATE LODGED: 17 October 2019 

 
DATE OF REPORT: 13 February 2020 
 
 
    SUMMARY 
 
ISSUES: No Issues identified.  
 
SUBMISSIONS: One (1) Submission, not objecting to the application. Asking for 

Council to address access from Woollybutt Way by Adjoining 
Business Premises. 

 
RECOMMENDATION: Approved 
 
 
 
 



 

 

DESCRIPTION OF PROPOSAL 
 
The application is for a S4.55 (2) Other modification. The proposal involves the 
modification of Development Application No. 25/2015 in the following manner: 
 

• Redesign of internal and external layout of the child care centre from an L 
configuration to a rectangular layout; 

• Reduction in building footprint from 841.3 sq. metres to 785.15 sq. metres 
GFA; 

• Amended external finishes from weatherboard, and matrix cladding and to 
masonry block, face brick and render; and 

• Reduction in building height from 6400mm to 4893mm. 
 

 

Proposed S4.55 (2) Layout    Approved Layout 10 August 2015 

 
 
RELEVANT HISTORY 
 
The original  application for a for a 110 places Child Care Centre on the site was 
approved by Council on 10 August 2015, subject to conditions. A S96(1) Modification 
was approved 8 September 2015 to amend typing errors to Condition 8.  
 
REFERRALS 
 
Internal Referrals 
The application was referred to Council’s Building Section, Environmental Health 
Officer, and Community Infrastructure. Each section reviewed the proposal and 
advised that existing conditions were still relevant and no changes required. 
 
SUBMISSIONS 
 
Surrounding properties were notified of the development proposal between 30 
October 2019 and 14 November 2019.  An advertisement was placed in the Hunter 
Valley News on 23 October 2019.  
 
One (1) submission was received, but this submission is raising issues with 
unauthorised access from Woollybutt Way into the adjoining business premises. 
 
Response  
 
The submission does not object to the child care centre proposal.  The submission 



 

 

requests Council look into the illegal access from Woollybutt Way into the loading 
dock/car park of the adjoining business premises. This matter was referred to 
Community Infrastructure for their information and attention.  
 
It is noted that the Child Care Centre’s landscaping and fencing treatment, when built, 
will largely resolve this issue. 
 
CONSIDERATION 
 
Section 4.55(2) of the Environmental Planning and Assessment Act 1979 enables a 
consent authority to modify a development consent provided that the consent 
authority is satisfied as to certain matters: 
 
Is the proposed development as modified substantially the same development 
approved by the Council originally? 
 
The proposed modification is substantially the same development. While the building 
layout and external playgroup has been reconfigured, the centre will still cater for 110 
childcare places with car parking and access arrangements unchanged. The impacts 
of the development are similar and the changes are to provide a better design for the 
uses of the centre. The use is still a centre-based child care facility meaning— 
 

(a)  a building or place used for the education and care of children that provides any 
one or more of the following— 
(i)  long day care, 
(ii)  occasional child care, 
(iii)  out-of-school-hours care (including vacation care), 
(iv)  preschool care, or 
(b)  an approved family day care venue (within the meaning of the Children (Education 
and Care Services) National Law (NSW)), 

 
Whether the application required the concurrence of the relevant Minister, 
public authority or approval body in respect of a condition imposed as a 
requirement of a concurrence to the consent or in accordance with the general 
terms of an approval and any comments submitted by these bodies? 
 
No concurrence is required for the application.  
 
The application is consistent with State Environmental Planning Policy (Educational 
Establishments and Child Care Facilities) 2017 and relevant Planning Guidelines. 
While the SEPP was not in force at the date of lodgement and approval of the original 
application, it is required to be applied. As the proposal is consistent with the Policy, 
concurrence is not required by the Department of Education. 
 
Whether any submissions were made concerning the proposed modification? 
 
A submission was received during the notification period, however it  relates to 
another land use gaining access from Woollybutt Way. The matter of illegal access is 
being dealt with separately as it is not a matter of consideration for this proposed 
modification.  
 
Any relevant considerations under Section 4.15(1) of the Environmental 
Planning and Assessment Act 1979? 
 
The proposed modification has been assessed against these provisions as 

https://www.legislation.nsw.gov.au/#/view/act/2010/104a
https://www.legislation.nsw.gov.au/#/view/act/2010/104a


 

 

follows:  
 

a) the provisions of any environmental planning instrument that apply to the 
land? 

 
The used is permissible within B2 Local Centre zone under Muswellbrook Local 
Environmental Plan 2009. The proposal is compliant with the relevant provisions of 
MLEP 2009. 
 

b)  the provisions of any draft environmental planning instruments applying to 
the land? 

 
No draft environmental planning instruments applying to the land. 
 

c) the provisions of any development control plan applying to the land? 
 
Muswellbrook Development Control Plan 2009 applies to the land. The proposed 
modification will not affect the development’s compliance with the DCP. The building 
does not address the street, with the outdoor spaces being located toward the street. 
The proposed landscaping will provide a positive impact to Woollybutt Way.  
 

d) Is there any planning agreement that has been entered into under section 
7.4, or any draft planning agreement that a developer has offered to enter 
into under section 7.4? 

 
Not Applicable 
 

e) Are there any regulations (to the extent that they prescribe matters for the 
purposes of this paragraph) that apply to the land to which the development 
application relates? 

 
Not applicable. 
 

f) What are the likely impacts of the modified development, including 
environmental impacts on both the natural and built environments, and 
social and economic impacts in the locality? 

 
The proposed modified development does not generated additional impacts. The 
social and economic impacts are consistent with those of the original 
approval/assessment. 
 

g) Is the site suitable for the development as modified?, 
 
The proposed changes provide a more practical centre for operational purposes. The 
car park layout and access is unchanged and allows for safe access for users. The 
proposed changes will result in less cut/fill on the site. 
 

h) Is the modification in the public interest? 
 
It is considered that the proposal is not contrary to the public interest. The changes 
will increase the availability of child care places in Muswellbrook.  
 

NSW Legislation 



 

 

There is a number of applicable legislation that needs to be considered and 
referred to in the assessment of this application.  The applicable legislation has 
been listed at the start of the report.  The assessment has considered these 
pieces of legislation throughout the report in their relevant sections, however, 
the following legislation has not been discussed in detail elsewhere in the 
report. 
 
Council Adopted and Draft Policies  
The following policies have been adopted by Council and are required to be 
considered in the assessment of the application. 
 
D7/1 Development Cost Estimating 
D25/1 Rivers and Drainage Channel 
S28/1 Street Trading Policy 
D6/1       Demolition Policy 
C20/1     Contaminated Land Policy 
S15/1     Building Over Existing Sewer Policy 
  
The following polices are currently draft policies and are required to be 
considered in the assessment of the application. 
 
Retaining wall 

 
 
  
These issues must be addressed as relevant to the proposed modification in this 
section of the report. 
 
 
ENVIRONMENTAL APPRAISAL CONSIDERED 
  
Statutory Controls YES 
Policy Controls YES 
Design in relation to existing building and natural environment YES 
Landscaping/Open Space Provision YES 
Traffic generation and Car parking provision YES 
Loading and Servicing facilities YES 
Physical relationship to and impact upon adjoining development 
(Views, privacy, overshadowing, etc.) 

YES 

Site Management Issues YES 
All relevant S4.15 considerations of Environmental Planning and 
Assessment (Amendment) Act 1979 

YES 

Section 89 LGA 93 including Clause 12 Consideration of Local 
Government (Approvals) Regulation 1993 

YES 

 
 
CONCLUSION 
 
The assessment completed for the modification, against the relevant provisions of 
Section 4.55(2) and 4.15(1) of the Environmental Planning and Assessment Act 1979, 
concludes that the proposal is consistent with the provisions and the application 
should be approved subject to amended conditions of consent.  
 
RECOMMENDATION 
 



 

 

That the Development Assessment Committee resolve to modify the consent in 
respect to the proposed to Child Care Centre at Lot 2 DP 1090457, 38 Woollybutt 
Way Muswellbrook  under the provisions of Section 4.55(2) of the Environmental 
Planning and Assessment Act 1979. 
 
Disclosure of Political Donations and Gifts:  
No disclosures of a political donations or gifts have been made in relation to this 
application. 
 
SOCIAL IMPLICATIONS 
The development will increase the availability of child care places in Muswellbrook.  
 
FINANCIAL IMPLICATIONS 
This development as presented has no direct financial impact on Council’s budget. 
 
POLICY IMPLICATIONS 
There are no specific policy implications for Council. 
 
STATUTORY IMPLICATIONS 
Statutory implications relating to assessment of the subject application have been 
addressed in the body of the report 
 
LEGAL IMPLICATIONS 
There are no specific legal implications for Council. 
 
OPERATIONAL PLAN IMPLICATIONS 
This matter has no specific Operational Plan implications for Council. 
 
RISK MANAGEMENT IMPLICATIONS 
This matter has no specific risk management implications for Council. 
 
 
 

IDENTIFICATION OF APPROVED PLANS  
 
1. Amended Development in Accordance with Plans 
 

The development being carried out in accordance with the 
Development Application and the drawings referenced below, and 
endorsed with Council’s approval stamp, except where amended by the 
following conditions. 
 
Plan Description/Drawing 
No.  

Revision Drawn by Drawing 
Date 

Job No. 191210 A0.00, 
A1.00, A1.01, A1.02, 
A1.03, A1.04, A1.05 

B Creative Drafting 
Services 

17/01/2020 

Project No. 191032 B Australian Consulting 
Engineer 

20/01/2020 

Landscape Concept Plan  
Drawing No. 19126 DA 1 

A Creative Drafting 
Services 

24/09/2019 

 
2. Plans on Site 

 



 

 

A copy of all stamped approved plans, specifications and documents 
(including the Construction Certificate if required for the work incorporating 
certification of conditions of approval) must be kept on site at all times to be 
readily available for perusal by any officer of Council or the Principal 
Certifying Authority. 

 
ANCILLARY MATTERS TO BE ADDRESSED TO THE SATISFACTION OF COUNCIL PRIOR TO 
THE ISSUE OF THE CONSTRUCTION CERTIFICATE 

 
3. Construction Management Program 

 
A Construction Management Program must be prepared and submitted to 
the Principal Certifying Authority for approval prior to the issue of any 
Construction Certificate.  The Program shall include such matters as: 

 
a) a Safe Work Method Statement; 
b) the proposed method of access to and egress from the site for 

construction vehicles, including access routes through the Council 
area and the location and type of temporary vehicular crossing for 
the purpose of minimising traffic congestion and noise in the area, 
with no access across public parks or reserves being allowed; 

c) the proposed phases of construction works on the site, and the 
expected duration of each construction phase; 

d) the proposed order in which works on the site will be undertaken, 
and the method statements on how various stages of construction 
will be undertaken; 

e) the proposed manner in which adjoining property owners will be kept 
advised of the timeframes for completion of each phase of 
development/construction process; 

f) the proposed method of loading and unloading excavation and 
construction machinery, excavation and building materials, formwork 
and the erection of any part of the structure within the site. Wherever 
possible mobile cranes should be located wholly within the site; 

g) the proposed areas within the site to be used for the storage of 
excavated materials, construction materials and waste containers 
during the construction period; 

h) the proposed method/device to remove loose material from all 
vehicles and/or machinery before entering the road reserve, any run-
off from the washing down of vehicles shall be directed to the 
sediment control system within the site; 

i) the proposed method of support to any excavation adjacent to 
adjoining properties, or the road reserve. The proposed method of 
support is to be designed and certified by an appropriately qualified 
and practising structural engineer, or equivalent; 

j) proposed protection for Council and adjoining properties. Details are 
to include site fencing and the provision of “B” class hoardings and 
fans over footpaths and laneways;  

k) proposed protection for Council and adjoining properties;  
l) the location and operation of any on site crane;  
m) the location of any Construction Zone (if required) approved by 

Council’s Traffic Committee, including a copy of that approval; and 
n) location, identification, treatment and disposal of all hazardous 

materials on site. 
 



 

 

All work and excavation, demolition or construction activities shall be 
undertaken in accordance with the approved Construction Management 
Program and any conditions attached to the approved plan. A copy of the 
approved Construction Management Plan, and any conditions imposed on 
that plan, shall be kept on the site at all times and made available to any 
officer of Council upon request. 

 
OPERATIONAL CONDITIONS IMPOSED UNDER THE ENVIRONMENTAL PLANNING AND 
ASSESSMENT ACT AND REGULATIONS AND OTHER RELEVANT LEGISLATION 

 
4. Building Code of Australia 

 
All building work must be carried out in accordance with the provisions of the 
Building Code of Australia. 

 
ANCILLARY MATTERS TO BE COMPLETED PRIOR TO THE ISSUE OF THE CONSTRUCTION 
CERTIFICATE 

 
5. Section 94A Contributions 

 
Pursuant to section 80A(1) of the Environmental Planning and Assessment 
Act 1979, and the Muswellbrook Shire Council Section 94A Development 
Contributions Plan 2010, a contribution of $15,900 shall be paid to 
Muswellbrook Shire Council. 
  
The amount to be paid is to be adjusted at the time of the actual payment, in 
accordance with the provisions of the Muswellbrook Shire Council Section 
94A Development Contributions Plan 2010. The contribution is to be paid 
prior to the issue of the Construction Certificate. 

 
6. Food Preparation and Storage Areas 

 
Detailed plans and elevations of the food preparation and food storage areas 
shall be submitted to and approved by Muswellbrook Shire Council, prior to 
release of the construction certificate. Plans shall include the finishes to 
floors, walls, ceilings, benches and shelves, elevation of fixtures and fittings 
and location of hand wash basins as per:  
 
(a) The Food Act (as amended) 
(b) The Food Regulation (as in force); 
(c) AS4674 (Design, Construction and Fit-Out of Food Premises); 

 
7. Notice of Requirements 
 

A ‘Notice of Requirements’ under the Water Management Act 2000 must be 
obtained detailing water and sewer extensions to be built and charges to be 
paid by the applicant prior to any Construction Certificate Application. 

 
Details demonstrating compliance with any requirements for works by 
Muswellbrook Shire Water & Waste Division are to be provided with the 
Construction Certificate Application. 

 
Note: 
 



 

 

- The final Compliance Certificate must be submitted to the Principal Certifying Authority 
prior to the release of the Occupation Certificate. 

 
- Lot 2 DP 1090457 is provided with standard water and sewerage connections. The 

developer will need to make necessary payments and arrange upsizing of water service 
to meet the water requirements of the proposed development. 

 
- Water and Sewerage head works charges associated with this development will be 

based on the following assessment. 
 
- Additional loadings expected to be created by the development on water and sewerage 

head works have been assessed using ET guidelines of Water Directorate.  
    

Description ET per person 
(Water) 

Et per 
person 
Sewer 

No of 
people 

ET- Water ET-Sewer 

Child care 0.06 0.10 134 8.04 13.4 
Total     8.04 13.4 

 
- The lot has an entitlement of 1 ET for Water and Sewer respectively. (1 ET per Lot). 

 
- Therefore additional ETs associated with the development are: 

 
Water 7.04 ETs 
Sewer  12.40 ETs 
 

8. Amended Items to be Incorporated into the Design of the Building 
 
The Plans submitted for approval with the Construction Certificate 
Application shall incorporate the following requirements: 
 
(a) A bell or alarm shall be installed on, or adjacent to, the entry gate to alert 

staff that someone is entering or leaving the childcare centre. 
(b) Car park lighting shall be installed to ensure that all car parking spaces, 

including set-down and pick-up areas comply with AS 1157.3.1:2005. 
(c) The proposed landscaped area adjoining car parking spaces 26 to 29, 

as shown on Plan Sheet DA-02.02 – Proposed Site Plan (Rev. I) and 
drawn by Elevation Architecture, shall be deleted so as to allow vehicles 
to enter the proposed spaces directly from the adjoining driveway. In this 
regard, no stacked parking shall be permitted. 

(d) The southmost driveway, burdened by a right-of-carriageway, shall be 
signposted with words to the effect: ‘out only, with the exception of 
service and delivery vehicles’. 

(e) The maximum height of the proposed boundary wall adjacent to 
Woollybutt Way shall not exceed 1.8 metres above existing street level. 

(f) Three (3) ‘set down’ car parking spaces shall be provided adjacent to the 
main entry of the building to allow the safe and efficient transfer of 
children to and from the Child Care Centre. The spaces shall be clearly 
marked for the intended purpose. 

(g) A childproof self-locking mechanism shall be provided on all gates that 
provide access to the public domain or car park area. 

(h) 50% of all outdoor open space to be utilised by children shall be shaded 
during the hours of 10am to 3pm in accordance with guidelines set out in 
the NSW Cancer Council’s Shade For Child Care Services publication. 

 
9. Noise from Mechanical Plant Adjacent to Residential Premises 
 

A certificate from an appropriately qualified Acoustic Engineer is to be 
submitted to the Certifying Authority for approval with the Construction 



 

 

Certificate certifying that all sound producing plant, equipment, machinery or 
fittings will not exceed more than 5dB(A) above the background level during 
the day and evening and not exceeding the background level at night 
(10.00pm –6.00 am) when measured within a habitable room in any 
adjoining residential premises, and will comply with Environment Protection 
Authority Noise Policy. 

 
10. Garbage and Recycling Facilities  
 

An appropriate area shall be provided within the premises for the storage of 
garbage bins and recycling containers and all waste and recyclable material 
generated by this premises. The following requirements shall be met: 

 
a) all internal walls of the storage area shall be rendered to a smooth 

surface, coved at the floor/wall intersection, graded and appropriately 
drained with a tap in close proximity to facilitate cleaning; 

b) include provision for the separation and storage in appropriate 
categories of material suitable for recycling;  

c) the storage area shall be adequately screened from the street and 
located behind the building line; 

d) garbage enclosures serving residential units are to be located within 
areas designated for non-residential uses; and 

e) all waste is to be removed weekly from the site by a contractor and 
disposed of at a site approved for such purposes  

 
Details of the storage area are to be provided to, and approved by the 
Certifying Authority prior to issuing of the Construction Certificate. 

 
11. Sediment Control  
 

Where construction or excavation activity requires the disturbance of the soil 
surface and existing vegetation, details including plans and specifications 
shall be submitted to Council accompanying the Construction Certificate, 
which provide adequate measures for erosion and sediment control.  As a 
minimum, control techniques are to be in accordance with Muswellbrook 
Shire Council’s Guidelines on Erosion and Sediment Control, or a suitable 
and effective alternative method.  The Control Plan shall incorporate and 
disclose: 
 
(a) all details to protect and drain the site during the construction 

processes; 
(b) all sediment control devices, barriers and the like; 
(c) sedimentation tanks, ponds or the like; 
(d) covering materials and methods; 
(e) a schedule and program of the sequence of the sediment and erosion 

control works or devices to be installed and maintained. 
 
Details from an appropriately qualified person showing that these design 
requirements have been met shall be submitted with the Construction 
Certificate and approved in writing by the Certifying Authority prior to issuing 
of the Construction Certificate. 
 

12. Access for People with Disabilities 
 



 

 

Ramps and access for people with disabilities are to be provided to and 
within the entire building. Consideration must be given to the means of 
dignified and equitable access from public places to adjacent buildings, to 
other areas within the building and to footpath and roads.  Compliant access 
provisions for people with disabilities shall be clearly shown on the plans 
submitted to the Certifying Authority for approval with the Construction 
Certificate.  All details shall be prepared in consideration of, and construction 
completed to achieve compliance with the provisions of the Disability 
Discrimination Act, and the relevant provisions of AS1428.1 and AS1428.4. 
 

13. Geotechnical Investigation  
 

A certificate prepared by an appropriately qualified Geotechnical Engineer 
shall be submitted to the Certifying Authority for approval with the 
Construction Certificate, certifying that the existing substrate on the site is 
capable of: 

 
a) withstanding the proposed loads to be imposed;  
b) withstanding the extent of the proposed excavation, including any 

recommendations for shoring works that may be required to ensure the 
stability of the excavation; 

c) providing protection and support of adjoining properties; 
d) the provision of appropriate subsoil drainage during and upon 

completion of construction works. 
  



 

 

14. Compliance with the National Construction Code  
 

A full set of construction plans demonstrating compliance with the National 
Construction Code Series shall be submitted to, and approved by, the 
certifying authority prior to the release of the Construction Certificate. 

 
 
 

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO COMMENCEMENT 
 
15. Sediment and Erosion Control  

 
All required erosion and sedimentation techniques are to be properly 
installed prior to the commencement of any site works and maintained in a 
functional and effective condition throughout the construction activities until 
the site is stabilised.    

 
16. Site Facilities 
 

(a) If the development involves building work or demolition work, the work 
site must be fully enclosed by a temporary security fence (or hoarding) 
before work commences. 

(b) A minimum width of 1.2m must be provided between the work site and 
the edge of the roadway so as to facilitate the safe movement of 
pedestrians. 

(c) Any such hoarding or fence is to be removed when the work has been 
completed. 

(d) A garbage receptacle fitted with a tight fitting lid for the reception of all 
food scraps and papers from the work site must be provided prior to 
building work commencing and must be maintained and serviced for 
the duration of the work. 

(e) Toilet facilities must be provided on the work site at the rate of one 
toilet for every 20 persons or part of 20 persons employed at the work 
site. 

(f) Each toilet provided must: 
• be a standard flushing toilet, connected to a public sewer, or 
• if connection to a public sewer is not available, to an on-site 

effluent disposal system approved by the council, or 
• an approved temporary chemical closet. 

(g) The provision of toilet facilities must be completed before any other 
work is commenced. 

(h) A person having the benefit of this certificate who causes an 
excavation that extends below the level of the base of the footings of a 
building on an adjoining allotment of land must at their own expense 
and where necessary: 
• protect and support the building from damage, and 
• If necessary, underpin and support the building in accordance with 

the details prepared by a professional engineer. 
(i) A person having the benefit of this certificate who causes the 

excavation must, at least 7 days before commencing this work, give 
notice of intention to do so to the owner of the adjoining allotment of 
land and provide particulars of the proposed work. 

(j) Erosion and sediment controls must be provided in accordance with 
the details shown on the approved plans, prior to the disturbance of 



 

 

any soil on the work site. 
 
17. Site Sign 
 

A sign must be erected in a prominent position on any work site on which 
work involved in the erection or demolition of a building is being carried out: 
 
(a) stating that unauthorised entry to the work site is prohibited;  
(b) showing the name of the principal contractor (or person in charge of 

the work site), and a telephone number at which that person may be 
contacted at any time for business purposes and outside working 
hours; and 

(c) showing the name, address and telephone number of the Principal 
Certifying Authority for the work. 

 
Any such sign must be maintained while to building work or demolition work 
is being carried out, but must be removed when the work has been 
completed. 
 
This condition does not apply to building works being carried out inside an 
existing building. 

 
18. Water Meter 

 
A water meter as issued and installed by Muswellbrook Water & Waste 
department must be connected to the town’s reticulated water supply prior to 
any commencement.  
 

19. Construction Certificate Requirement  
 

No works shall commence on site until such time as a Construction 
Certificate has been issued for either part or all of the works. If a certificate is 
issued for part of the works it must cover the works being undertaken onsite.  

 
CONDITIONS THAT MUST BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK 

 
20. Compliance with Health and Food Safety Standards 

 
(a) Hand wash basins in food preparation areas and staff toilets shall be 

provided with hot and cold water dispensed through a single mix tap.  
(b) A paper towel dispenser and soap dispenser shall be fitted adjacent to 

the hand wash basin.  
(c) Flooring in the food preparation and food storage areas must be 

appropriate for the area; able to be effectively cleaned; non-absorbent; 
laid so there is no ponding of water or harbouring of pests; and coved 
at the floor/wall junction to a minimum 25mm radius. If using ceramic 
floor tiles, tiles shall be epoxy grouted and laid in accordance with the 
requirements of AS 3958.1. 

(d) Walls shall be of solid construction, sealed, of an impervious material, 
and able to be easily and effectively cleaned.  

(e) The ceiling shall be smooth, sealed and of an impervious material. 
Drop-in panel ceilings are not acceptable.  



 

 

(f) The light fittings in the food preparation and food storage areas, 
including those that are part of equipment used in the process or 
display open food, shall be –  
i. designed and constructed to prevent contamination of food should 

the globe or tube shatter; and, 
ii. free from any features that would harbour dirt, dust, or insects or 

make the fitting difficult t clean.  
(g) Splashbacks shall be minimum height of 450mm behind sinks, hand 

wash basins, food preparation benches, counters and tables. 
Splashbacks shall be sealed at all joints, edges and adjacent walls or 
other vertical surfaces.  

(h)  Equipment, shelves, counters and the like, where no located on plinths, 
shall be supported on approved metal legs not less than 150mm above 
the floor or on wheels or castors to permit movement for cleaning.  

(i)  The surfaces of all food preparation benches are to be smooth, 
impervious and capable of being effectively cleaned and sanitised.  

 
21. Dust Emission and Air Quality  
 

(a) Materials must not be burnt on the site. 
(b) Vehicles entering and leaving the site with soil or fill material must be 

covered. 
(c) Dust suppression measures must be carried out to minimise wind-

borne emissions in addition odour suppression measures must also be 
carried out where appropriate so as to prevent nuisance occurring at 
adjoining properties. 

 
22. Applicant’s Cost of Work on Council Property  

 
The applicant shall bear the cost of all works associated with the 
development that occurs on Council’s property. 

 
23. Construction Hours  
 

(a) Subject to this clause, building construction is to be carried out during 
the following hours: 

 
i. between Monday to Friday (inclusive)—7.00am to 5.00pm 
ii. on a Saturday—7.00am to 4.00pm 

 
(b) Building construction must not be carried out on a Sunday or a public 

holidays.  
(c) Demolition works and excavation works must only be carried out 

between Monday to Friday (inclusive) between 8.00am and 5.00pm. 
(d) The builder and excavator must display, on-site, their 24 hour contact 

telephone numbers, which are to be clearly visible and legible from any 
public place adjoining the site. 

 
24. Prohibition on Use of Pavements  

 
Building materials and equipment must be stored wholly within the work site, 
unless prior written approval has been obtained from council. Equipment 
must not be operated on the footpath or roadway, unless prior written 
approval has been obtained from council. 



 

 

 
25. Excavation/Demolition  

 
(a) All excavations and backfilling associated with the erection or 

demolition of a building must be executed safely and in accordance 
with appropriate professional standards. 

(b) All excavations associated with the erection or demolition of a building 
must be properly guarded and protected to prevent them from being 
dangerous to life or property. 

(c) Demolition work must be undertaken in accordance with the provisions 
of AS2601- Demolition of Structures. 

(d) The builder is to ensure that persons working on the site comply with 
the WorkCover Authority’s requirements. 

 
26. Protection of Public Places  

 
(1) If the work involved in the erection or demolition of a building:- 

 
(a) is likely to cause pedestrian or vehicular traffic in a public place to 

be obstructed or rendered inconvenient; or 
(b) building involves the enclosure of a public place, 

 
a hoarding and site fencing must be erected between the work site and 
the public place and be contained within the site boundary unless prior 
permission has been obtained in writing from Council. 

 
(2) If necessary, an awning is to be erected, sufficient to prevent any 

substance from, or in connection with, the work falling into the public 
place. 

 
(3) The work site must be kept lit between sunset and sunrise if it is likely 

to be hazardous to persons in the public place. 
 

(4) Any such hoarding, fence or awning is to be removed when the work 
has been completed. 

 
(5) No access across public reserves or parks is permitted. 

 
27. Hot Water Installations  

 
Hot water installations shall be in accordance with AS 3500 and shall deliver 
hot water to all sanitary fixtures used primarily for personal hygiene 
purposes, at a temperature not exceeding:- 

 
(a) 43.5°C for childhood centres, primary and secondary schools and 

nursing homes or similar facilities for aged, sick or disabled person; 
 

(b) 50°C in all other buildings; 
 

(c) the existing hot water temperature limiting device shall be adequately 
maintained or replaced when defective; and 

 
(d) where hot water is being delivered to an outlet of a sanitary fixture, 

used primarily for personal hygiene purposes on commercial premises 



 

 

or by the public, at a temperature exceeding 50°C, such fixture shall 
have a sign, using symbol and red writing on a white background in 
appropriate languages, displayed adjacent to the sanitary fixture which 
states, “Warning – this fixture may deliver hot water which will scald”. 

 
28. Mandatory Council Inspections 

 
At the following stages of construction, a satisfactory report from Council is to 
be obtained prior to works proceeding: 
 
(a) Sewer drains – all pipes are to be correctly laid, suitably bedded and 

ready to backfill. Suitable backfill material is to be available on site at 
the time of inspection. 

(b) Connection of stormwater drainage to easement– following installation 
and bedding of drainage lines and prior to backfilling 

(c) Council infrastructure- at completion of works and prior to an 
Occupation Certificate inspection. 

(d) Prior to commencement of food business operations, a satisfactory 
final inspection is to be undertaken of the premises by Council’s 
Environmental Health Officer. Council’s Environmental Health Officer is 
to be given a minimum 72 hours notice to inspect the premises prior to 
the commencement of trade of the food premises. 

 
To arrange an inspection please contact Council’s Environmental Service 
Department on (02) 6549 3745.   
 
Note:  Inspection fees will be charged in accordance with Council’s adopted fees and charges 

and must be paid prior to the issue of the Construction Certificate. 
 

29. Distance to Sewer Pipes  
 
The development or any footing system of the development shall not be 
constructed within 1.5m of the sewer main. 
 
Should the sewer main be damaged at any stage during construction, all 
work is to cease immediately and will not resume until after further 
consultation with Council.  
 

30. Erosion and Sediment Controls  
 
The approved Sediment & Erosion controls shall be reinstated daily prior to 
workers leaving the site where modified at any time.  Any sediment that 
escapes from the allotment shall be cleaned, collected and disposed of to 
Council’s waste management facility or the sediment shall be returned to the 
subject allotment on a daily basis. 

 
CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE OCCUPATION 
CERTIFICATE 

 
31. Food Business Notification 

 
Food Business details shall be notified to Council prior to operation. This can 
be done free of charge by submitting Councils Food Premises Registration 
Form.  

 



 

 

32. Final Compliance Certificate for Water Supply and Sewerage Works 
 

The final compliance certificate for water supply and sewerage works is to be 
obtained from Muswellbrook Shire Council Water & Waste Department and a 
copy must be submitted to the Principal Certifying Authority prior to release 
of any Occupation Certificate. 

 
33. Access for People with Disabilities 

 
Provision shall be made for access to and within the building on the site for 
persons with a disability in accordance with the provisions of AS 1428 Part 1 
prior to the issue of any Occupation Certificate.   

 
 
34. Disabled Access from the Public Realm – Tactile Surface Indicators  

 
Tactile ground surface indicators complying with AS1428.4 shall be provided 
at the point of common public access to the building and at the vehicular 
access points to assist people with visual impairments in gaining access to 
and from the public way and the premises prior to occupation. Such works 
are to be undertaken wholly within the boundaries of the site. 

 
35. Identification of Non Potable Water  

 
Signage in accordance with AS3500.1 shall be installed to all taps that are 
supplied by the rainwater tank where mains reticulated water supply is 
provided to the site. 
 

36. Liquid Trade Waste 
 
Prior to occupation, an application to discharge trade waste to Council’s 
sewer shall be submitted for approval. 
 

37. Occupation 
 
The building is not to be used or occupied until a final inspection has been 
carried out and an occupation certificate has been obtained from the 
Principal Certifying Authority. 

 
CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES 

 
38. Ongoing Operation of Childcare Centre 

  
(a) All food preparation and food storage areas shall comply with the 

requirements of the Food Safety Standards. 
(b) The development shall not give rise to any offensive odour or noise as 

defined in the Protection of the Environment Operations Act 1997.  
 
39. Trade Waste 

 
Trade waste water shall be disposed of in accordance with the requirements 
of the trade waste agreement between the Owner and Muswellbrook Shire 
Council. 
 



 

 

40. Obstruction of Parking Areas 
 

No parking spaces, loadings bays or vehicular access ways or access 
thereto shall be restricted, constrained or enclosed by any form of structure 
such as fencing, or the like, without prior consent from Council. 

 
41. Ongoing Compliance with Relevant Legislation 
 

At all times, the operation of the childcare centre shall be carried out in 
accordance with relevant legislation, including the Work Health and Safety 
Act 2011, Children and Young Persons (Care and Protection) Regulation 
2012, and the Children (Education and Care Services) Supplementary 
Provisions Regulation 2012. 
 

42. Delivery Vehicle 
 
At all times, delivery vehicles shall be of a length that is no greater than 5.2 
metres in accordance with the plans submitted with the Development 
Application. 
 

REASON FOR IMPOSITION OF CONDITIONS: 
 
The reason for the imposition of the following conditions is to ensure, to Council’s 
satisfaction, the objects of the Environmental Planning and Assessment Act 1979 (as 
amended) are achieved: 
 
(a) To encourage: 
 

(i) The proper management, development and conservation of natural and 
artificial resources, including agricultural land, natural areas, forest, 
minerals, water, cities, towns, and villages for the purpose of promoting 
the social and economic welfare of the community and a better 
environment; 

(ii) The promotion and co-ordination of the orderly and economic use of 
development of land; 

(iii) The protection, provision, and co-ordination of communication and utility 
services; 

(iv) The provision of land for public purposes; 
(v) The provision and co-ordination of community services and facilities; 
(vi) The protection of the environment, including the protection and 

conservation of native animals and plants including threatened species, 
populations, and ecological communities and their habitats; 

(vii) Ecologically Sustainable Development; and 
(viii) The provision and maintenance of affordable housing. 

 
(b) To promote the sharing of the responsibility for environmental planning 

between the different levels of government in the State. 
 
(c) To provide increased opportunity for public involvement and participation in 

environmental planning and assessment. 
 

ADVICE: 
 

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D2011%20AND%20no%3D10&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D2011%20AND%20no%3D10&nohits=y


 

 

• Prior to construction work commencing you should ensure that all services have 
been clearly located and identified by contacting “Dial before you Dig” by 
telephoning 1100. 
 

• The mailbox erected to service the property shall not encroach on Council’s 
footpath or kerb area. 
 

• The granting of this approval does not override or permit additional water usage 
beyond that of the current level of water restrictions in force. For further 
information please contact Muswellbrook Water & Waste on (02) 6549 3840. 
 

• During the occupation and life of the building nominated exits must not be 
blocked at the point of discharge. 
 

• A balustrade is to be provided on all landings and/or steps where the height of 
the landing/steps exceeds 1000mm from finished ground level.  The design of the 
balustrade shall comply with the requirements of the Building Code of Australia. 
 

• Full details of the framing, roof trusses, bracing details and tie down connections 
involved in the construction indicating compliance with the Australian Standard 
are to be submitted to the Certifying Authority prior to the frame inspection. 
 
NOTE: The frame inspection will not be passed until this information has been submitted. 
 

• The wet areas in the building are to be impervious to water as required by P2.4.1 
of the Building Code of Australia (Housing Provisions).  On completion of 
waterproofing a certificate shall be furnished to the Principal Certifying Authority 
verifying that the waterproofing has been completed in accordance with the 
manufacturer’s specifications and AS 3740-1994. 

 
• Where indicated by specific reference in a condition above, approval is also 

granted for Section 68 of the Local Government Act 1993 to carry out sewer 
drainage, water supply work and stormwater drainage. 

 
• You are advised that changes to the external configuration of the building, 

changes to the site layout, density and unit configuration or internal changes to 
the proposed building or any changes to the proposed operation of a use MAY 
require the submission of a modification under Section 96 of the Environmental 
Planning & Assessment Act, 1979. Any such changes may need to be the subject 
of a separate Development Application. 

 
Please bear this in mind before preparing documentation in support of a 
Construction Certificate application. Council staff would be pleased to assist in 
identifying such changes which may require the submission of a modification of a 
Development Application under Section 96 of the Environmental Planning & 
Assessment Act. 
 

• This document is a development consent only, and does not authorise 
construction or subdivision works to commence. Prior to commencing any 
building, subdivision or associated construction works, the following provisions of 
the Environmental Planning and Assessment Act 1979 (the ‘Act’) are to be 
complied with: 
 



 

 

(i) A Construction Certificate is to be obtained in accordance with Section 
81A(2)(a) of the Act. 

(ii) A Principal Certifying Authority is to be appointed and Council is to be 
notified of the appointment in accordance with Section 81A(2)(b) of the Act. 

(iii) Council is to be notified at least two (2) days before the intention to 
commence building works, in accordance with Section 81A(2)(c) of the Act. 

 
• The applicant may apply to the Council or an Accredited Certifier for the issuing 

of a Construction Certificate and to be the Principal Certifying Authority to monitor 
compliance with the approval and issue necessary documentary evidence or 
certificate/s. 

 
• Failure to comply with any of the above requirements is an offence under the 

provisions of the Act, and may result in enforcement action being taken by 
Council if these requirements are not complied with.  
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Mr I Scammell 
02 6549 3862 
DA 25/2015 

 
 

MUSWELLBROOK SHIRE COUNCIL 
 

NOTICE OF DETERMINATION OF DEVELOPMENT APPLICATION 
Issued under the Environmental Planning 

and Assessment Act 1979 (Section 81) 
 
 

  
DEVELOPMENT APPLICATION: 25/2015 
  
APPLICANT NAME: MM HYNDES BAILEY & CO 
  
APPLICANT ADDRESS: PO BOX 26 
 MUSWELLBROOK  NSW  2333 
  
LAND TO BE DEVELOPED: LOT 2  DP 1090457 
 38 WOOLLYBUTT WAY MUSWELLBROOK 
  
PROPOSED DEVELOPMENT: CHILD CARE CENTRE 
  
  
DETERMINATION MADE ON: 10 August 2015 
  
DETERMINATION: Consent granted subject to conditions described 

below. 
  
CONSENT TO OPERATE FROM: 10 August 2015 
  
CONSENT TO LAPSE ON: 10 August 2020 if work has not commenced in 

accordance with Section 95(4) of the Environmental 
Planning and Assessment Act 1979. 

  
DETAILS OF CONDITIONS:  
 

IDENTIFICATION OF APPROVED PLANS  
 
1. Development in Accordance with Plans 
 

The development being carried out in accordance with the Development 
Application and the drawings referenced below, and endorsed with Council’s 
approval stamp, except where amended by the following conditions. 
 
Drawing No. Revision Drawn by Drawing 

Date 
Project 8535 - DA-01.01  
Context and Locality Plan 

Rev. I Elevation Architecture 
Studio 

20 Jul 2015 
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Project 8535 - DA-02.02  
Proposed Site Plan 

Rev. I Elevation Architecture 
Studio 

20 Jul 2015 

Project 8535 - DA-04.01  
Ground Floor Plan 

Rev. I Elevation Architecture 
Studio 

20 Jul 2015 

Project 8535 - DA-04.02  
Roof Plan 

Rev. H Elevation Architecture 
Studio 

02 Jun 2015 

Project 8535 - DA-09.01  
Elevations North & East 

Rev. I Elevation Architecture 
Studio 

20 Jul 2015 

Project 8535 - DA-09.02  
Elevations South & West 

Rev. I Elevation Architecture 
Studio 

20 Jul 2015 

Project 8535 - DA-10.01  
Sections A & B 

Rev. I Elevation Architecture 
Studio 

20 Jul 2015 

Project 8535 – DA-10.02  
Sections C & D 

Rev. I Elevation Architecture 
Studio 

20 Jul 2015 

Project 8535 - DA-10.03  
Sections E, F & G 

Rev. I Elevation Architecture 
Studio 

20 Jul 2015 

Statement of Environmental 
Effects 

- MM Hyndes Bailey & 
Co. 

Apr 2015 

Waste Management Plan 15 Apr 
2015 

Leigh Design 15 Apr 2015 

Job No. 15-029 – 
Stormwater Management 
Strategy 

- RHM Consulting 
Engineers 

16 Apr 2015 

Traffic Engineering 
Assessment 

2 Rytenskild Traffic Group 21 April 2015 

 
2. Plans on Site 

 
A copy of all stamped approved plans, specifications and documents (including 
the Construction Certificate if required for the work incorporating certification of 
conditions of approval) must be kept on site at all times so as to be readily 
available for perusal by any officer of Council or the Principal Certifying 
Authority. 

 
ANCILLARY MATTERS TO BE ADDRESSED TO THE SATISFACTION OF COUNCIL PRIOR TO THE 
ISSUE OF THE CONSTRUCTION CERTIFICATE 

 
3. Construction Management Program 

 
A Construction Management Program must be prepared and submitted to the 
Principal Certifying Authority for approval prior to the issue of any Construction 
Certificate.  The Program shall include such matters as: 

 
a) a Safe Work Method Statement; 
b) the proposed method of access to and egress from the site for 

construction vehicles, including access routes through the Council area 
and the location and type of temporary vehicular crossing for the 
purpose of minimising traffic congestion and noise in the area, with no 
access across public parks or reserves being allowed; 

c) the proposed phases of construction works on the site, and the 
expected duration of each construction phase; 

d) the proposed order in which works on the site will be undertaken, and 
the method statements on how various stages of construction will be 
undertaken; 
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e) the proposed manner in which adjoining property owners will be kept 
advised of the timeframes for completion of each phase of 
development/construction process; 

f) the proposed method of loading and unloading excavation and 
construction machinery, excavation and building materials, formwork 
and the erection of any part of the structure within the site. Wherever 
possible mobile cranes should be located wholly within the site; 

g) the proposed areas within the site to be used for the storage of 
excavated materials, construction materials and waste containers 
during the construction period; 

h) the proposed method/device to remove loose material from all vehicles 
and/or machinery before entering the road reserve, any run-off from the 
washing down of vehicles shall be directed to the sediment control 
system within the site; 

i) the proposed method of support to any excavation adjacent to adjoining 
properties, or the road reserve. The proposed method of support is to 
be designed and certified by an appropriately qualified and practising 
structural engineer, or equivalent; 

j) proposed protection for Council and adjoining properties. Details are to 
include site fencing and the provision of “B” class hoardings and fans 
over footpaths and laneways;  

k) proposed protection for Council and adjoining properties;  
l) the location and operation of any on site crane;  
m) the location of any Construction Zone (if required) approved by 

Council’s Traffic Committee, including a copy of that approval; and 
n) location, identification, treatment and disposal of all hazardous materials 

on site. 
 

All work and excavation, demolition or construction activities shall be 
undertaken in accordance with the approved Construction Management 
Program and any conditions attached to the approved plan. A copy of the 
approved Construction Management Plan, and any conditions imposed on that 
plan, shall be kept on the site at all times and made available to any officer of 
Council upon request. 

 
OPERATIONAL CONDITIONS IMPOSED UNDER THE ENVIRONMENTAL PLANNING AND 
ASSESSMENT ACT AND REGULATIONS AND OTHER RELEVANT LEGISLATION 

 
4. Building Code of Australia 

 
All building work must be carried out in accordance with the provisions of the 
Building Code of Australia. 

 
ANCILLARY MATTERS TO BE COMPLETED PRIOR TO THE ISSUE OF THE CONSTRUCTION 
CERTIFICATE 

 
5. Section 94A Contributions 

 
Pursuant to section 80A(1) of the Environmental Planning and Assessment Act 
1979, and the Muswellbrook Shire Council Section 94A Development 
Contributions Plan 2010, a contribution of $15,900 shall be paid to 
Muswellbrook Shire Council. 
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The amount to be paid is to be adjusted at the time of the actual payment, in 
accordance with the provisions of the Muswellbrook Shire Council Section 94A 
Development Contributions Plan 2010. The contribution is to be paid prior to the 
issue of the Construction Certificate. 

 
6. Food Preparation and Storage Areas 

 
Detailed plans and elevations of the food preparation and food storage areas 
shall be submitted to and approved by Muswellbrook Shire Council, prior to 
release of the construction certificate. Plans shall include the finishes to floors, 
walls, ceilings, benches and shelves, elevation of fixtures and fittings and 
location of hand wash basins as per:  
 
(a) The Food Act (as amended) 
(b) The Food Regulation (as in force); 
(c) AS4674 (Design, Construction and Fit-Out of Food Premises); 

 
7. Notice of Requirements 
 

A ‘Notice of Requirements’ under the Water Management Act 2000 must be 
obtained detailing water and sewer extensions to be built and charges to be 
paid by the applicant prior to any Construction Certificate Application. 

 
Details demonstrating compliance with any requirements for works by 
Muswellbrook Shire Water & Waste Division are to be provided with the 
Construction Certificate Application. 

 
Note: 
 
- The final Compliance Certificate must be submitted to the Principal 

Certifying Authority prior to the release of the Occupation Certificate. 
 
- Lot 2 DP 1090457 is provided with standard water and sewerage 

connections. The developer will need to make necessary payments and 
arrange upsizing of water service to meet the water requirements of the 
proposed development. 

 
- Water and Sewerage head works charges associated with this 

development will be based on the following assessment. 
 
- Additional loadings expected to be created by the development on water 

and sewerage head works have been assessed using ET guidelines of 
Water Directorate.  

    
Description ET per person 

(Water) 
Et per 
person 
Sewer 

No of 
people 

ET- Water ET-Sewer 

Child care 0.06 0.10 134 8.04 13.4 
Total     8.04 13.4 

 
- The lot has an entitlement of 1 ET for Water and Sewer respectively. (1 ET 

per Lot). 
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- Therefore additional ETs associated with the development are: 

 
Water 7.04 ETs 
Sewer  12.40 ETs 
 

8. Items to be Incorporated into the Design of the Building 
 
The Plans submitted for approval with the Construction Certificate Application 
shall incorporate the following requirements: 
 
(a) A bell or alarm shall be installed on, or adjacent to, the entry gate to alert 

staff that someone is entering or leaving the childcare centre. 
(b) Car park lighting shall be installed to ensure that all car parking spaces, 

including set-down and pick-up areas comply with AS 1157.3.1:2005. 
(c) The proposed landscaped area adjoining car parking spaces 26 to 29, as 

shown on Plan Sheet DA-02.02 – Proposed Site Plan (Rev. I) and drawn by 
Elevation Architecture, shall be deleted so as to allow vehicles to enter the 
proposed spaces directly from the adjoining driveway. In this regard, no 
stacked parking shall be permitted. 

(d) The southmost driveway, burdened by a right-of-carriageway, shall be 
signposted with words to the effect: ‘out only, with the exception of service and 
delivery vehicles’. 

(e) The maximum height of the proposed masonry boundary wall adjacent to 
Woollybutt Way shall be 1.8 metres above existing street level. 

(f) Three (3) ‘set down’ car parking spaces shall be provided adjacent to the main 
entry of the building to allow the safe and efficient transfer of children to and 
from the Child Care Centre. The spaces shall be clearly marked for the 
intended purpose. 

(g) A childproof self-locking mechanism shall be provided on all gates that provide 
access to the public domain or car park area. 

(h) 50% of all outdoor open space to be utilised by children shall be shaded during 
the hours of 10am to 3pm in accordance with guidelines set out in the NSW 
Cancer Council’s Shade For Child Care Services publication. 

 
9. Noise from Mechanical Plant Adjacent to Residential Premises 
 

A certificate from an appropriately qualified Acoustic Engineer is to be submitted 
to the Certifying Authority for approval with the Construction Certificate 
certifying that the development and all sound producing plant, equipment, 
machinery or fittings will not exceed more than 5dB(A) above the background 
level during the day and evening and not exceeding the background level at 
night (10.00pm –6.00 am) when measured within a habitable room in any 
adjoining residential premises, and will comply with Environment Protection 
Authority Noise Policy. 

 
10. Garbage and Recycling Facilities  
 

An appropriate area shall be provided within the premises for the storage of 
garbage bins and recycling containers and all waste and recyclable material 
generated by this premises. The following requirements shall be met: 

 
a) all internal walls of the storage area shall be rendered to a smooth 
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surface, coved at the floor/wall intersection, graded and appropriately 
drained with a tap in close proximity to facilitate cleaning; 

b) include provision for the separation and storage in appropriate 
categories of material suitable for recycling;  

c) the storage area shall be adequately screened from the street and 
located behind the building line; 

d) garbage enclosures serving residential units are to be located within 
areas designated for non-residential uses; and 

e) all waste is to be removed weekly from the site by a contractor and 
disposed of at a site approved for such purposes  

 
Details of the storage area are to be provided to, and approved by the Certifying 
Authority prior to issuing of the Construction Certificate. 

 
11. Sediment Control  
 

Where construction or excavation activity requires the disturbance of the soil 
surface and existing vegetation, details including plans and specifications shall 
be submitted to Council accompanying the Construction Certificate, which 
provide adequate measures for erosion and sediment control.  As a minimum, 
control techniques are to be in accordance with Muswellbrook Shire Council’s 
Guidelines on Erosion and Sediment Control, or a suitable and effective 
alternative method.  The Control Plan shall incorporate and disclose: 
 
(a) all details to protect and drain the site during the construction processes; 
(b) all sediment control devices, barriers and the like; 
(c) sedimentation tanks, ponds or the like; 
(d) covering materials and methods; 
(e) a schedule and programme of the sequence of the sediment and erosion 

control works or devices to be installed and maintained. 
 
Details from an appropriately qualified person showing that these design 
requirements have been met shall be submitted with the Construction 
Certificate and approved in writing by the Certifying Authority prior to issuing of 
the Construction Certificate. 
 

12. Access for People with Disabilities 
 

Ramps and access for people with disabilities are to be provided to and within 
the entire building. Consideration must be given to the means of dignified and 
equitable access from public places to adjacent buildings, to other areas within 
the building and to footpath and roads.  Compliant access provisions for people 
with disabilities shall be clearly shown on the plans submitted to the Certifying 
Authority for approval with the Construction Certificate.  All details shall be 
prepared in consideration of, and construction completed to achieve compliance 
with the provisions of the Disability Discrimination Act, and the relevant 
provisions of AS1428.1 and AS1428.4. 
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13. Geotechnical Investigation  
 

A certificate prepared by an appropriately qualified Geotechnical Engineer shall 
be submitted to the Certifying Authority for approval with the Construction 
Certificate, certifying that the existing substrate on the site is capable of: 

 
a) withstanding the proposed loads to be imposed;  
b) withstanding the extent of the proposed excavation, including any 

recommendations for shoring works that may be required to ensure the 
stability of the excavation; 

c) providing protection and support of adjoining properties; 
d) the provision of appropriate subsoil drainage during and upon completion 

of construction works. 
 
14. Compliance with the National Construction Code  
 

A full set of construction plans demonstrating compliance with the National 
Construction Code Series shall be submitted to, and approved by, the certifying 
authority prior to the release of the Construction Certificate. 

 
CONDITIONS THAT MUST BE ADDRESSED PRIOR TO COMMENCEMENT 

 
15. Sediment and Erosion Control  

 
All required erosion and sedimentation techniques are to be properly installed 
prior to the commencement of any site works and maintained in a functional and 
effective condition throughout the construction activities until the site is 
stabilised.    

 
16. Site Facilities 
 

(a) If the development involves building work or demolition work, the work site 
must be fully enclosed by a temporary security fence (or hoarding) before 
work commences. 

(b) A minimum width of 1.2m must be provided between the work site and the 
edge of the roadway so as to facilitate the safe movement of pedestrians. 

(c) Any such hoarding or fence is to be removed when the work has been 
completed. 

(d) A garbage receptacle fitted with a tight fitting lid for the reception of all 
food scraps and papers from the work site must be provided prior to 
building work commencing and must be maintained and serviced for the 
duration of the work. 

(e) Toilet facilities must be provided on the work site at the rate of one toilet 
for every 20 persons or part of 20 persons employed at the work site. 

(f) Each toilet provided must: 
• be a standard flushing toilet, connected to a public sewer, or 
• if connection to a public sewer is not available, to an on-site effluent 

disposal system approved by the council, or 
• an approved temporary chemical closet. 

(g) The provision of toilet facilities must be completed before any other work 
is commenced. 



Item 6.1 - Attachment E DA 2015-25 Notice of Determination issued in relation to original 
application 

 

 

Attachment E Page 49 
 

(h) A person having the benefit of this certificate who causes an excavation 
that extends below the level of the base of the footings of a building on an 
adjoining allotment of land must at their own expense and where 
necessary: 
• protect and support the building from damage, and 
• If necessary, underpin and support the building in accordance with 

the details prepared by a professional engineer. 
(i) A person having the benefit of this certificate who causes the excavation 

must, at least 7 days before commencing this work, give notice of 
intention to do so to the owner of the adjoining allotment of land and 
provide particulars of the proposed work. 

(j) Erosion and sediment controls must be provided in accordance with the 
details shown on the approved plans, prior to the disturbance of any soil 
on the work site. 

 
17. Site Sign 
 

A sign must be erected in a prominent position on any work site on which work 
involved in the erection or demolition of a building is being carried out: 
 
(a) stating that unauthorised entry to the work site is prohibited;  
(b) showing the name of the principal contractor (or person in charge of the 

work site), and a telephone number at which that person may be 
contacted at any time for business purposes and outside working hours; 
and 

(c) showing the name, address and telephone number of the Principal 
Certifying Authority for the work. 

 
Any such sign must be maintained while to building work or demolition work is 
being carried out, but must be removed when the work has been completed. 
 
This condition does not apply to building works being carried out inside an 
existing building. 

 
18. Water Meter 

 
A water meter as issued and installed by Muswellbrook Water & Waste 
department must be connected to the town’s reticulated water supply prior to 
any commencement.  
 

19. Construction Certificate Requirement  
 

No works shall commence on site until such time as a Construction Certificate 
has been issued for either part or all of the works. If a certificate is issued for 
part of the works it must cover the works being undertaken onsite.  

 
CONDITIONS THAT MUST BE COMPLIED WITH DURING DEMOLITION AND BUILDING WORK 

 
20. Compliance with Health and Food Safety Standards 

 
(a) Hand wash basins in food preparation areas and staff toilets shall be 

provided with hot and cold water dispensed through a single mix tap.  
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(b) A paper towel dispenser and soap dispenser shall be fitted adjacent to the 
hand wash basin.  

(c) Flooring in the food preparation and food storage areas must be 
appropriate for the area; able to be effectively cleaned; non-absorbent; 
laid so there is no ponding of water or harbouring of pests; and coved at 
the floor/wall junction to a minimum 25mm radius. If using ceramic floor 
tiles, tiles shall be epoxy grouted and laid in accordance with the 
requirements of AS 3958.1. 

(d) Walls shall be of solid construction, sealed, of an impervious material, and 
able to be easily and effectively cleaned.  

(e) The ceiling shall be smooth, sealed and of an impervious material. Drop-in 
panel ceilings are not acceptable.  

(f) The light fittings in the food preparation and food storage areas, including 
those that are part of equipment used in the process or display open food, 
shall be –  
i. designed and constructed to prevent contamination of food should the 

globe or tube shatter; and, 
ii. free from any features that would harbour dirt, dust, or insects or 

make the fitting difficult t clean.  
(g) Splashbacks shall be minimum height of 450mm behind sinks, hand wash 

basins, food preparation benches, counters and tables. Splashbacks shall 
be sealed at all joints, edges and adjacent walls or other vertical surfaces.  

(h)  Equipment, shelves, counters and the like, where no located on plinths, 
shall be supported on approved metal legs not less than 150mm above 
the floor or on wheels or castors to permit movement for cleaning.  

(i)  The surfaces of all food preparation benches are to be smooth, 
impervious and capable of being effectively cleaned and sanitised.  

 
21. Dust Emission and Air Quality  
 

(a) Materials must not be burnt on the site. 
(b) Vehicles entering and leaving the site with soil or fill material must be 

covered. 
(c) Dust suppression measures must be carried out to minimise wind-borne 

emissions in addition odour suppression measures must also be carried 
out where appropriate so as to prevent nuisance occurring at adjoining 
properties. 

 
22. Applicant’s Cost of Work on Council Property  

 
The applicant shall bear the cost of all works associated with the development 
that occurs on Council’s property. 

 
23. Construction Hours  
 

(a) Subject to this clause, building construction is to be carried out during the 
following hours: 

 
i. between Monday to Friday (inclusive)—7.00am to 5.00pm 
ii. on a Saturday—7.00am to 4.00pm 

 
(b) Building construction must not be carried out on a Sunday or a public 

holidays.  
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(c) Demolition works and excavation works must only be carried out between 
Monday to Friday (inclusive) between 8.00am and 5.00pm. 

(d) The builder and excavator must display, on-site, their 24 hour contact 
telephone numbers, which are to be clearly visible and legible from any 
public place adjoining the site. 

 
24. Prohibition on Use of Pavements  

 
Building materials and equipment must be stored wholly within the work site, 
unless prior written approval has been obtained from council. Equipment must 
not be operated on the footpath or roadway, unless prior written approval has 
been obtained from council. 

 
25. Excavation/Demolition  

 
(a) All excavations and backfilling associated with the erection or demolition 

of a building must be executed safely and in accordance with appropriate 
professional standards. 

(b) All excavations associated with the erection or demolition of a building 
must be properly guarded and protected to prevent them from being 
dangerous to life or property. 

(c) Demolition work must be undertaken in accordance with the provisions of 
AS2601- Demolition of Structures. 

(d) The builder is to ensure that persons working on the site comply with the 
WorkCover Authority’s requirements. 

 
26. Protection of Public Places  

 
(1) If the work involved in the erection or demolition of a building:- 

 
(a) is likely to cause pedestrian or vehicular traffic in a public place to 

be obstructed or rendered inconvenient; or 
(b) building involves the enclosure of a public place, 

 
a hoarding and site fencing must be erected between the work site and 
the public place and be contained with in the site boundary unless prior 
permission has been obtained in writing from Council. 

 
(2) If necessary, an awning is to be erected, sufficient to prevent any 

substance from, or in connection with, the work falling into the public 
place. 

 
(3) The work site must be kept lit between sunset and sunrise if it is likely to 

be hazardous to persons in the public place. 
 

(4) Any such hoarding, fence or awning is to be removed when the work has 
been completed. 

 
(5) No access across public reserves or parks is permitted. 
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27. Hot Water Installations  
 

Hot water installations shall be in accordance with AS 3500 and shall deliver hot 
water to all sanitary fixtures used primarily for personal hygiene purposes, at a 
temperature not exceeding:- 

 
(a) 43.5°C for childhood centres, primary and secondary schools and nursing 

homes or similar facilities for aged, sick or disabled person; 
 

(b) 50°C in all other buildings; 
 

(c) the existing hot water temperature limiting device shall be adequately 
maintained or replaced when defective; and 

 
(d) where hot water is being delivered to an outlet of a sanitary fixture, used 

primarily for personal hygiene purposes on commercial premises or by the 
public, at a temperature exceeding 50°C, such fixture shall have a sign, 
using symbol and red writing on a white background in appropriate 
languages, displayed adjacent to the sanitary fixture which states, 
“Warning – this fixture may deliver hot water which will scald”. 

 
28. Mandatory Council Inspections 

 
At the following stages of construction, a satisfactory report from Council is to 
be obtained prior to works proceeding: 
 
(a) Sewer drains – all pipes are to be correctly laid, suitably bedded and 

ready to backfill. Suitable backfill material is to be available on site at the 
time of inspection. 

(b) Connection of stormwater drainage to easement– following installation 
and bedding of drainage lines and prior to backfilling 

(c) Council infrastructure- at completion of works and prior to an Occupation 
Certificate inspection. 

 
To arrange an inspection please contact Council’s Environmental Service 
Department on (02) 6549 3745.   
 
Note:  Inspection fees will be charged in accordance with Council’s adopted fees and charges 

and must be paid prior to the issue of the Construction Certificate. 
 

29. Distance to Sewer Pipes  
 
The development or any footing system of the development shall not be 
constructed within 1.5m of the sewer main. 
 
Should the sewer main be damaged at any stage during construction, all work is 
to cease immediately and will not resume until after further consultation with 
Council.  
 

30. Erosion and Sediment Controls  
 
The approved Sediment & Erosion controls shall be reinstated daily prior to 
workers leaving the site where modified at any time.  Any sediment that 
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escapes from the allotment shall be cleaned, collected and disposed of to 
Council’s waste management facility or the sediment shall be returned to the 
subject allotment on a daily basis. 

 
CONDITIONS WHICH MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF THE OCCUPATION 
CERTIFICATE 

 
31. Food Business Notification 

 
Food Business details shall be notified to Council prior to operation. This can be 
done free of charge by submitting Councils Food Premises Registration Form.  

 
32. Final Compliance Certificate for Water Supply and Sewerage Works 

 
The final compliance certificate for water supply and sewerage works is to be 
obtained from Muswellbrook Shire Council Water & Waste Department and a 
copy must be submitted to the Principal Certifying Authority prior to release of 
any Occupation Certificate. 

 
33. Access for People with Disabilities 

 
Provision shall be made for access to and within the building on the site for 
persons with a disability in accordance with the provisions of AS 1428 Part 1 
prior to the issue of any Occupation Certificate.   

 
34. Disabled Access from the Public Realm – Tactile Surface Indicators  

 
Tactile ground surface indicators complying with AS1428.4 shall be provided at 
the point of common public access to the building and at the vehicular access 
points to assist people with visual impairments in gaining access to and from 
the public way and the premises prior to occupation. Such works are to be 
undertaken wholly within the boundaries of the site. 

 
35. Identification of Non Potable Water  

 
Signage in accordance with AS3500.1 shall be installed to all taps that are 
supplied by the rainwater tank where mains reticulated water supply is provided 
to the site. 
 

36. Liquid Trade Waste 
 
Prior to occupation, an application to discharge trade waste to Council’s sewer 
shall be submitted for approval. 
 

37. Occupation 
 
The building is not to be used or occupied until a final inspection has been 
carried out and an occupation certificate has been obtained from the Principal 
Certifying Authority. 
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CONDITIONS THAT MUST BE COMPLIED WITH AT ALL TIMES 
 
38. Ongoing Operation of Childcare Centre 

 
(a) All food preparation and food storage areas shall comply with the 

requirements of Standard 3.2.3 of Chapter 3 of the Food Safety 
Standards.  

(b) The development shall not give rise to any offensive odour or noise as 
defined in the Protection of the Environment Operations Act 1997.  

 
39. Trade Waste 

 
Trade waste water shall be disposed of in accordance with the requirements of 
the trade waste agreement between the Owner and Muswellbrook Shire 
Council. 
 

40. Obstruction of Parking Areas 
 

No parking spaces, loadings bays or vehicular access ways or access thereto 
shall be restricted, constrained or enclosed by any form of structure such as 
fencing, or the like, without prior consent from Council. 

 
41. Ongoing Compliance with Relevant Legislation 
 

At all times, the operation of the childcare centre shall be carried out in 
accordance with relevant legislation, including the Work Health and Safety Act 
2011, Children and Young Persons (Care and Protection) Regulation 2012, and 
the Children (Education and Care Services) Supplementary Provisions 
Regulation 2012. 
 

42. Delivery Vehicle 
 
At all times, delivery vehicles shall be of a length that is no greater than 5.2 
metres in accordance with the plans submitted with the Development 
Application. 
 

REASON FOR IMPOSITION OF CONDITIONS: 
 
The reason for the imposition of the following conditions is to ensure, to Council’s 
satisfaction, the objects of the Environmental Planning and Assessment Act 1979 (as 
amended) are achieved: 
 
(a) To encourage: 
 

(i) The proper management, development and conservation of natural and 
artificial resources, including agricultural land, natural areas, forest, 
minerals, water, cities, towns, and villages for the purpose of promoting the 
social and economic welfare of the community and a better environment; 

(ii) The promotion and co-ordination of the orderly and economic use of 
development of land; 

(iii) The protection, provision, and co-ordination of communication and utility 
services; 

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D2011%20AND%20no%3D10&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D2011%20AND%20no%3D10&nohits=y
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(iv) The provision of land for public purposes; 
(v) The provision and co-ordination of community services and facilities; 
(vi) The protection of the environment, including the protection and 

conservation of native animals and plants including threatened species, 
populations, and ecological communities and their habitats; 

(vii) Ecologically Sustainable Development; and 
(viii) The provision and maintenance of affordable housing. 

 
(b) To promote the sharing of the responsibility for environmental planning between 

the different levels of government in the State. 
 
(c) To provide increased opportunity for public involvement and participation in 

environmental planning and assessment. 
 

ADVICE: 
 

• Prior to construction work commencing you should ensure that all services have 
been clearly located and identified by contacting “Dial before you Dig” by 
telephoning 1100. 
 

• The mailbox erected to service the property shall not encroach on Council’s footpath 
or kerb area. 
 

• The granting of this approval does not override or permit additional water usage 
beyond that of the current level of water restrictions in force. For further information 
please contact Muswellbrook Water & Waste on (02) 6549 3840. 
 

• During the occupation and life of the building nominated exits must not be blocked at 
the point of discharge. 
 

• A balustrade is to be provided on all landings and/or steps where the height of the 
landing/steps exceeds 1000mm from finished ground level.  The design of the 
balustrade shall comply with the requirements of the Building Code of Australia. 
 

• Full details of the framing, roof trusses, bracing details and tie down connections 
involved in the construction indicating compliance with the Australian Standard are 
to be submitted to the Certifying Authority prior to the frame inspection. 
 

• NOTE: The frame inspection will not be passed until this information has been 
submitted. 
 

• The wet areas in the building are to be impervious to water as required by P2.4.1 of 
the Building Code of Australia (Housing Provisions).  On completion of 
waterproofing a certificate shall be furnished to the Principal Certifying Authority 
verifying that the waterproofing has been completed in accordance with the 
manufacturer’s specifications and AS 3740-1994. 

 
• Where indicated by specific reference in a condition above, approval is also granted 

for Section 68 of the Local Government Act 1993 to carry out sewer drainage, water 
supply work and stormwater drainage. 
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• You are advised that changes to the external configuration of the building, changes 
to the site layout, density and unit configuration or internal changes to the proposed 
building or any changes to the proposed operation of a use MAY require the 
submission of a modification under Section 96 of the Environmental Planning & 
Assessment Act, 1979. Any such changes may need to be the subject of a separate 
Development Application. 

 
Please bear this in mind before preparing documentation in support of a 
Construction Certificate application. Council staff would be pleased to assist in 
identifying such changes which may require the submission of a modification of a 
Development Application under Section 96 of the Environmental Planning & 
Assessment Act. 
 

• This document is a development consent only, and does not authorise construction 
or subdivision works to commence. Prior to commencing any building, subdivision or 
associated construction works, the following provisions of the Environmental 
Planning and Assessment Act 1979 (the ‘Act’) are to be complied with: 
 
(i) A Construction Certificate is to be obtained in accordance with Section 

81A(2)(a) of the Act. 
(ii) A Principal Certifying Authority is to be appointed and Council is to be notified 

of the appointment in accordance with Section 81A(2)(b) of the Act. 
(iii) Council is to be notified at least two (2) days before the intention to commence 

building works, in accordance with Section 81A(2)(c) of the Act. 
 
• The applicant may apply to the Council or an Accredited Certifier for the issuing of a 

Construction Certificate and to be the Principal Certifying Authority to monitor 
compliance with the approval and issue necessary documentary evidence or 
certificate/s. 

 
• Failure to comply with any of the above requirements is an offence under the 

provisions of the Act, and may result in enforcement action being taken by Council if 
these requirements are not complied with.  
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RIGHT OF APPEAL: 
 
Section 82A of the Environmental Planning and Assessment Act 1979 provides that the 
applicant may request the Council to review the determination. The request must be 
made in writing (or on the review application form) within six (6) months after receipt of 
this Notice of Determination, together with payment of the appropriate fees. It is 
recommended that the applicant discuss any request for a review of the determination 
with Council Officers before lodging such a request.  
 
If you are dissatisfied with this decision, Section 97 of the Environmental Planning and 
Assessment Act, 1979 gives you the right to appeal to the Land and Environment Court 
within six (6) months after the date on which you receive this notice. 
 
APPROVED AT THE ORDINARY MEETING OF COUNCIL ON 10 AUGUST 2015 

 
Iain Scammell 
Development Planner 
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6.2 DA41/2019 NINE (9) LOT INTO SIX (6) RURAL SUBDIVISION 

Responsible Officer: Sharon Pope - Assistant Director - Environment & Community 
Services  

Author: Alisa Evans - Projects Planner  

Community Plan Issue: Support Job Growth 
Community Plan Goal: Facilitate the expansion of and establishment of new industries and 

business. 
Community Plan Strategy: Provide advice in relation to strategic land use planning and 

development control and assessment to support the work of the 
Economic Development and Innovation function. 

Attachments: A. DA 2019-41 Development Assessment Section 4.15  
B. DA 2019-41 Recommended Conditions of Consent  
C. DA 2019-41 Statement of Environmental Effects  
D. DA 2019-41 NSW Rural Fire Service General Terms of 

Approval           
 

 

APPLICATION DETAILS 
Applicant: MM Hyndes Bailey & Co  
Owner: Mr G C Sparre  
Proposal: Subdivision – Nine (9) Lots into Six (6) Lots 
Location: Lot 1 & 2 DP 136249, Lot 4 DP 21335, Lot 61, 62 & 63 DP 750926 Lot 

1 & 2 DP 1102585 & Lot 5 DP 750926 Castlerock Road, 
Muswellbrook 

Permissibility: The proposed development is permissible as Subdivision within 
the RU1 Primary Production zone as it complies with Minimum Lot 
Size under Clause 4.1 MLEP 2009 

Recommendation: Approval subject to conditions 

PURPOSE 
This report has been prepared to inform the Development Assessment Committee in determining 
Development Application (DA) 41/2019. This Development Application has been assessed by Council 
officers. A copy the Section 4.15 Assessment Report is attached.  
The matter is being reported to the Development Assessment Committee for determination as the 
development is outside of the function delegated to Council Officers by Council. 
This development application was previously reported to the 10 February 2020 Meeting where it was 
deferred to this meeting for consideration by the Development Assessment Committee.  
 

RECOMMENDATION 
That Development Application No. 41/2019 proposing a subdivision of nine lots into six (6) lots at 
Lot 1 & 2 DP 136249, Lot 4 DP 21335, Lot 61, 62 & 63 DP 750926 Lot 1 & 2 DP 1102585 & Lot 5 DP 
750926 Castlerock Road, Muswellbrook be approved subject the conditions in Attachment B to 
the report. 
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Moved: _____________________________ Seconded: _______________________________ 

 

DESCRIPTION OF THE PROPOSED DEVELOPMENT 
The application proposes the consolidation and re-subdivision nine (9) lots into six (6) lots.  
The lots proposed for subdivision are located in the Castlerock Road locality and are formally identified 
as Lots 1 & 2 DP 136249, Lot 4 DP 21335, Lot 61, 62 & 63 DP 750926 Lot 1 & 2 DP 1102585 & Lot 5 
DP 750926.  
Under the Muswellbrook Local Environmental Plan (LEP) 2012 the land is zoned RU1 Primary 
Production and has a minimum lot size of 80ha. Each of the proposed lots will achieve the minimum lot 
size requirement.  
The entirety of the nine (9) lots subject to this application are not currently benefited by dwelling 
entitlements. Council Officers have identified that (3) of the existing nine (9) lots are either benefited by a 
dwelling entitlement or comprise an existing dwelling, while each of the proposed lots will meet the 
minimum lot size and either be benefited by a dwelling entitlement or comprise an existing dwelling. 
Therefore, the proposed development will increase the total number of dwelling entitlements in the 
locality by three (3).   
The land is bushfire prone and the proposed development has been lodged as an integrated 
development application and referred to the NSW Rural Fire Service for concurrence.  
The table and images below provide an overview of the proposed and existing lots and the areas of each 
of the new lots proposed.  
 

Proposed Lot Proposed Area  
Lot 101 81.6ha 

Lot 102 136.4ha 

Lot 103 (contains existing dwelling house) 81.7ha 

Lot 104 83.7ha 

Lot 105 85.7ha 

Lot 106 86.6ha 

 

 
Current Lot Layout     Proposed Lot Layout 
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ASSESSMENT SUMMARY 

Council Officers have assessed the development application under the relevant heads of consideration 
under Section 4.15 of the Environmental Planning and Assessment Act 1979.  A copy of the Section 
4.15 Assessment is provided in Attachment A. The conclusion of staff is that the proposed development 
application would comply with relevant requirements of the Muswellbrook LEP 2009 and therefore 
Council can approve the proposed development.  
Key findings of the section 4.15 assessment include:  
 
 The proposed development involves a form of integrated development which requires concurrence 

from the NSW Rural Fire Service (RFS). The proposed development was referred to the NSW RFS 
who raised no objection to the proposed development and issued General Terms of Approval to 
Council in an email dated 22 July 2019. This correspondence is attached for Council’s information, 
while recommended conditions of consent have been included as recommended conditions of 
consent as required by the Environmental Planning and Assessment Act 1979.   
 

 The proposed development has been considered against the relevant provisions of the 
Muswellbrook LEP 2009 that relate to development applications involving the subdivision of land. In 
particular Clause 4.1 of the Muswellbrook LEP 2009 limits the ability for land to be subdivided where 
the resultant lots will not comply with the minimum lot size ascribed to the land. The minimum lot 
size for the land subject to this development application is 80ha and all six (6) of the proposed lots 
comply with this minimum lot size requirement and other relevant LEP provisions.  
 

 Each of the lots resulting from the subdivision will be benefited by a dwelling entitlement or will 
comprise an existing dwelling. Three of the nine (9) existing lots are benefited by dwelling 
entitlements. Thereby, the proposed development will increase the number of dwelling entitlements 
in the locality by three (3).   
 

 The proposed development was referred to Council’s Community Infrastructure Department to 
consider the likely impact of the proposed development on Council’s road network. Council’s 
Community Infrastructure Department provided a response to this referral and final comments on 
road/vehicle access related issues in an email dated 15 January 2020. These comments raise no 
objection to the proposed development from a traffic impact perspective and recommend the 
inclusion of conditions of consent regarding the construction of vehicle accesses to each of the 
proposed lots and the carrying out of improvement works to the Castlerock Road table drain for 
along the road frontage of the subject site.  
 

 The proposed development was considered against the provisions of relevant State Environmental 
Planning Policies (SEPP’s) and there are no provisions which would prevent Council from granting 
development consent to the proposed development.  

 
 The proposed development was considered against the requirements of the Muswellbrook 

Development Control Plan (DCP) and is in accordance with the requirements of the DCP. 
 

 It was considered that the proposed development was unlikely to have any significant adverse 
environmental impacts that would substantiate a decision to refuse the development application.  

 

COMMUNITY CONSULTATION 
The proposed development was notified and advertised between the 22 May 2019 until 6 June 2019. A 
notice was also placed in the local newspaper, the Hunter Valley News, at the commencement of the 
notification period.  
No submissions were received from the public in relation to the proposed development.  
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OPTIONS 
The Development Assessment Committee may: 
A) Grant development consent to the proposed development subject to the recommended conditions of 

consent, 
B) Grant development consent to the proposed development unconditionally or subject to alternative 

conditions of consent, or 
C) Refuse modification to development consent to the proposed development and nominate reasons 

for refusal.  

LEGAL IMPLICATIONS 

Where the applicant is dissatisfied with the determination of the development application they have an 
opportunity under the provisions of the Environmental Planning and Assessment Act 1979 to appeal that 
determination at the Land and Environment Court.  

CONCLUSION 
DA 41/2019 has been reported to the Development Assessment Committee for determination as the 
recommendation is for the approval for a subdivision between 6 to 10 lots.  
The application to modify the development consent has been assessed by Council Officers in 
accordance with the relevant provisions of Section 4.15 of the Environmental Planning and Assessment 
Act 1979. This assessment report has been included as Attachment A, and recommended that the 
Development Assessment Committee grant development consent to the proposed development in 
accordance with the conditions of consent outlined in Attachment B. 
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DEVELOPMENT ASSESSMENT REPORT 

 
 
 
ADDRESS: LOT: 1 DP: 136249, LOT: 2 DP: 136249, LOT: 4 DP: 21335, LOT: 61 

DP: 750926, LOT: 62 DP: 750926, LOT: 63 DP: 750926, LOT: 1 DP: 
1102585, LOT: 2 DP: 1102585, LOT: 5 DP: 750926 
Castlerock Road MUSWELLBROOK, Ellis Parish COUNTY 
BRISBANE 

  
APPLICATION No: 41/2019 
  
PROPOSAL: Subdivision - Nine (9) Lots into Six (6) Lots 
  
PLANS REF: Drawings no.  Drawn by Date Received 
 Job Reference 

219103 2 of 2 
MM Hyndes 
Bailey & Co.  

15/01/2019 9/05/2019 

  
OWNER: Mr G C Sparre 
  
APPLICANT: Mm Hyndes Bailey & Co 

Po Box 26 
MUSWELLBROOK  NSW  2333 
 

  
AUTHOR: Ms A J Evans 
  
DATE LODGED: 09-05-2019 
  
AMENDED: NO AMENDMENTS 
  
ADD. INFO REC’D: NO ADDITIONAL 
  
DATE OF REPORT: 30 January 2020 
 
  
 
  
 
 
 
 SUMMARY 
 
ISSUES:   Drainage and Access from Castlerock Road 
 
SUBMISSIONS:  zero (0) 
 
RECOMMENDATION: Approval subject to conditions 
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1.0 SITE AND LOCALITY DESCRIPTION  
 
This development application relates to nine (9) lots in the Castlerock Road locality. The lot 
and deposited plan information for the subject land is referenced in the title page of this 
report.  
 
The nine (9) lots subject to this application are all zoned RU1 Primary Production under the 
Muswellbrook Local Environmental Plan (LEP) 2009 and subject to a minimum lot size of 80 
hectares. A dwelling house is located on one (1) of the subject lots, being Lot 4 DP 21335.  
 
The land includes undulating slopes with watercourses and several dams. The land is clear 
of significant vegetation and it appears that the site has primarily been used for agricultural 
grazing.  
 
The land is bushfire prone with access for the land being from Castlerock Road.   
 
The land holdings subject to this development application are identified in the image below.  
 

 
Figure 1: Existing Lots. 
 
2.0 DESCRIPTION OF PROPOSAL  
The application is for the consolidation and re-subdivision of nine (9) lots into six (6) lots. The 
table below lists the proposed lots and their total area, while the accompanying image 
illustrates the proposed lot layout.  
 
Proposed Lot Proposed Area  
Lot 101 81.6ha 
Lot 102 136.4ha 
Lot 103 (contains existing dwelling house) 81.7ha 
Lot 104 83.7ha 
Lot 105 85.7ha 
Lot 106 86.6ha 
 
 
 



Item 6.2 - Attachment A DA 2019-41 Development Assessment Section 4.15 
 

 

Attachment A Page 77 
 

 
Figure 2: Proposed Lot layout 
 
 
3.0 SPECIALIST COMMENTS 
 
5.1 Internal Referrals 
The application was referred to Council’s Community and Infrastructure on the 29 May 2019 
a response to this referral was received on the 15 January 2020, with some preliminary 
commentary provided 28 November 2019. The final response to this referral did not object to 
the proposed development and recommended conditions of consent related to the 
construction of vehicle accesses and improvements to the Castlerock Road table drain along 
the length of the development site.  
 
Below is an extract of Community Infrastructures recommended conditions of consent: 
 

A. Provide all-weather individual rural property access to each proposed lot 
fronting Castlerock Road as per the MSC standard Drawing (Rural Property 
Access, SD No:0041/1). This driveway should be suitable for a two-wheel 
drive vehicle, with adequate sight distance at any proposed accessway. The 
access gate setback should be a minimum 15m from the edge of the road 
shoulder, and sealed between the road and the lot boundary. The road shall 
be sawcut 300mm and reinstated with good connection for the width of the 
connecting sealed driveway access. 

B. A tabledrain with min 0.5m base width, min 0.6m depth, min 1% longitudinal 
grade and max 1:3 batter to be provided on the upstream side of Castlerock 
Road for the full frontage of the proposed lot boundaries. Diverted stormwater 
flows to discharge via a concrete spreader followed by nom. 200mm dia rocks 
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for energy dissipation towards the existing culverts crossing under Castlerock 
Road. Appropriate grass seeding to stabilise the table drain is required with 
Council advice at time of construction, with acknowledgement of the current 
drought conditions. 

 
C. Any of the abovementioned works in the roadway areas would be completed 

in conjunction with the application for an S138 certificate. 
 
Community and Infrastructure recommended conditions are reasonable and are included in 
the recommended conditions of consent.  
 
3.1 External Referrals 
 
3.1.1 NSW Rural Fire Service  
 
The subject site is bushfire prone. Under Clause 100B of the Rural Fire Act 1997 the 
subdivision is integrated development.  
 
In accordance with the provisions of the Environmental Planning and Assessment Act 1979 
related to integrated development applications the proposed development was referred to 
the NSW Rural Fire Service (RFS) as an approval body for the development. The referral 
was issued on the 29 May 2019 and NSW RFS issued General Terms of Approval (GTA’s) 
to the proposed development in correspondence dat4ed 19 July 2019.  
 
The conditions put forward by the NSW RFS as GTA’s have been incorporated into the 
recommended conditions of consent in accordance with the relevant requirements of the 
Environmental Planning and Assessment Act 1979 that related to the assessment of 
integrated development applications.  
 
4.0 ASSESSMENT 
This report provides an assessment of the material presented in the Application against the 
relevant State and local planning legislation and policy. 
 
Section 4.15 Matters for Consideration 
 
Section 4.15(1)(a)(i)  The provisions of any Environmental Planning Instrument (EPI) 
 
The following EPIs, DCPs, Codes and Policies are relevant to this Application: 
 
1. Muswellbrook Local Environmental Plan 2009 (MLEP 2009) 
 
Land Use Zone and Permitted Land Use 
 
The development site is zoned RU1 Primary Production pursuant to MLEP 2009. The 
proposed development involves the subdivision of land. The subdivision of land is 
permissible with development consent under the provisions of Clause 2.6 of the 
Muswellbrook LEP 2009. The proposed development remains subject to additional minimum 
lot size and other provisions contained in this environmental planning instrument.   
 
Objectives of the RU1 Primary Production Zone 
 

• To encourage sustainable primary industry production by maintaining and enhancing the natural 
resource base. 

• To encourage diversity in primary industry enterprises and systems appropriate for the area. 
• To minimise the fragmentation and alienation of resource lands. 
• To minimise conflict between land uses within this zone and land uses within adjoining zones. 
• To protect the agricultural potential of rural land not identified for alternative land use, and to 
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minimise the cost to the community of providing, extending and maintaining public amenities and 
services. 

• To maintain the rural landscape character of the land in the long term. 
• To ensure that development for the purpose of extractive industries, underground mines (other than 

surface works associated with underground mines) or open cut mines (other than open cut mines from 
the surface of the flood plain), will not— 

 
(a)  destroy or impair the agricultural production potential of the land or, in the case of 
underground mining, unreasonably restrict or otherwise affect any other development 
on the surface, or 
(b)  detrimentally affect in any way the quantity, flow and quality of water in either 
subterranean or surface water systems, or 
(c)  visually intrude into its surroundings, except by way of suitable screening. 

• To protect or conserve (or both)— 
(a)  soil stability by controlling development in accordance with land capability, and 
(b)  trees and other vegetation, and 
(c)  water resources, water quality and wetland areas, and their catchments and 
buffer areas, and 
(d)  valuable deposits of minerals and extractive materials by restricting development 
that would compromise the efficient extraction of those deposits. 

 
It is considered that the development proposal is not contrary to the objectives of the Zone. 
 
Relevant Clauses applicable under the Muswellbrook Local Environmental Plan 2009 
 
Part 1 Preliminary  
Part 2 Permitted or prohibited development  

2.3 Zone objectives and land use table The land subject to this development application is 
zoned RU1 Primary Production. The provisions of the 
land use zone objectives in relation to the proposed 
development have been considered under the Land 
Use zone objectives heading above. 
  

2.6 Subdivision—consent requirements The provisions of this clause are as follows:  
 

(1) Land to which this Plan applies may be 
subdivided, but only with development consent. 

(2) Development consent must not be granted for the 
subdivision of land on which a secondary 
dwelling is situated if the subdivision would 
result in the principal dwelling and the 
secondary dwelling being situated on separate 
lots, unless the resulting lots are not less than 
the minimum size shown on the Lot Size Map in 
relation to that land. 

 
The ability for the development to be carried out 
under the provisions of the LEP remains subject to 
the development complying with additional provisions 
imposed by the instrument. The proposed 
development is permissible under this clause 
 

Part 3 Exempt and complying development NA 

Part 4 Principal development standards  

4.1 Minimum subdivision lot size MLEP 2009 specifies a minimum lot size of 80ha in 
relation to the land. The proposed lots do comply with 
the minimum lot size with the smallest lot proposed 
being proposed Lot 101 at 81.6ha.  
 
Therefore the application can be approved as it is in 
accordance with the required development standards 
with the provisions of Clause 4.1 of MLEP 2009. 
Complies  

https://www.legislation.nsw.gov.au/#/view/EPI/2009/129/maps
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4.2 Rural subdivision This clause relates to the creation of agricultural lots 
less than the minimum lot size on which no dwelling 
house may be constructed. The proposed 
development does not involve the creation of any 
such lots, therefore the provisions of this clause do 
not have any relationship to the assessment of this 
development application. Not applicable   

Part 5 Miscellaneous provisions  

Part 6 Urban release areas  

Part 7 Additional local provisions  

 
 
 
2. State Environmental Planning Policy 
 
 
State Environmental Planning Policy No. 55 – Remediation of Land 
 
The land subject to this development application has been used for extensive agriculture and 
rural living.  
 
The proposed development would not involve a significant intensification of the use of the 
site or a change of use to the land to enable intensive residential living. Given the site history 
and   
 
Council Officers are unaware of any activities which have carried out on the site likely to 
have caused the contamination of the land. No visual evidence of any contamination was 
observed by Council Officers during an inspection of the site.  
 
It is therefore considered that the subject site is unlikely to be affected by contamination 
requiring remediation in accordance with the SEPP. The proposed development may 
therefore proceed without the need to further consider the provisions of this SEPP.  
 
State Environmental Planning Policy No. 44 – Koala Habitat Protection 

The land subject to this development application is predominantly cleared and used for 
grazing. The proposed development would not disturb or cause for the removal of any koala 
feed trees. It is likely that future dwellings could be located on the site without a requirement 
for extensive clearing of native vegetation. However, impacts of any future development of 
the proposed lots on vegetation and koala habitats would be a relevant consideration for any 
future applications.  
 
However, based on the available information Council Officers are satisfied that the sites 
native vegetation coverage would not cause the site to be identified as a core koala habitat 
and further consideration of the SEPP provisions is not required.  
 
 
Section 4.15(1)(a)(ii)  the provisions of any draft EPI. 
 
There are no draft EPIs relevant to the subject Application. 
 
Section 4.15(1)(a)(iii)  the provisions of any development control plan 
 
Section 3 – Site Analysis 
It is considered that the documentation provided with the Development Application satisfies 
the provisions of Section 3 of the Muswellbrook DCP. 
 
Section 4 – Notification 
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In accordance with the provisions of Section 4 of the Muswellbrook DCP 2009, the 
Application was notified for a period of not less than fourteen days from 22 May 2019 to 6 
June 2019. A notice was also placed in the local newspaper, the Hunter Valley News, at the 
commencement of the notification period.  
 
No submissions were received during the notification period.  
 
Section 5 - Subdivision 
 

 Comments 
5.2.2 Principal Certifying Authority  
5.2.3 Certification of Works  
Certificate Not required. S138 will be conditioned for drainage 

works and accesses within the road reserve. 
Subdivision Certificate Conditioned  
Differences between final plan of survey and approved 
plan 

Noted 

5.3 General Requirements For Subdivision  
5.3.2 Special Considerations Land is bushfire prone and is integrated development 

under Clause 100B Rural Fire Act 1997 for 
subdivision. General Terms of Approval have been 
issued and included in the recommended conditions 
of consent. 

5.3.3 Adoption of AUS-SPEC CC stage requirement. 
5.3.4 Buffers Adequate land buffers are in place. Existing dwelling 

and closest boundary are unchanged.  
5.4 Rural / Rural Residential Subdivision  
5.4.1 Lot Size and Shape All lots proposed are over 80ha (minimum lot size . 

One proposed is battle axed with an access handle to 
Castlerock road.  

5.4.2 Roads and Access All lots access from Castle Rock road. All terrain 
accesses will be installed prior to sub certificate 
release. 

5.4.3 Crown Roads NA 
5.4.4 Soil and Water Management Drainage will remain unchanged.  
5.4.5 Effluent Disposal Existing dwelling will be required to demonstrate that 

existing OSSM is within the proposed lots.  
5.4.6 Flora and Fauna No flora and fauna impacted by subdivision. Minimum 

physical works and works within road reserve. 
5.4.7 Visual Amenity NA 
5.4.8 Heritage NA 
5.4.9 Utility Services Services are located in the locality. Will be at the 

owners expense to provided services to the lots. 
Existing services will require to be maintained in the 
whole of the allotment or relevant easements applied 
over to ensure use/maintenance.  

5.4.10Hazards NA 
 
 
Section 8 – Rural and Environmental Zone development 
 
As there is not changes to the use of the rural land no further assessment required under 
this chapter as it considered approve were relevant. 
 
 
Section 23 – On-site Sewage Management Systems 
Documentation require upon Subdivision Certificate release ensuring existing system is 
located solely with the boundaries of Proposed Lot 103. 
 
Section 94 Contributions Plan 2001 
 
A developer contribution of $21,720.00 will apply to the proposed development should the 
Application be approved as per the table below. 
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Section 94 contributions have been applied to the proposed development at a rate that 
relates to the number of additional dwelling entitlements that will result from the proposed 
subdicision.  

 
CONTRIBUTION  AMOUNT ($) 

Rural Roads  3 x $3,031.50 

Bushfire Protection  3 x $2,948.00 
Open Space & 
Community Facilities  3 x $1,260.50 

TOTAL CONTRIBUTION  $ 21,720.00 
 
Section 4.15(1)(a)(iiia)  the provisions of any planning agreement 
 
There are no planning agreements relevant to the subject Application. 
 
Section 4.15(1)(a)(iv)  the provisions of the regulations 
 
Division 8A of the Environmental Planning and Assessment Regulation 2000 applies to the 
development. 
 
Section 4.15(1)(a)(v)  the provisions of any coastal zone management plan 
 
This item is not relevant to the subject Application. The Application does not relate to a 
coastal area. 
 
Section 4.15(1)(b)  the likely impacts of that development 
 
Aboriginal Heritage 
AHIMS search was undertaken. No aboriginal place have been declared in or near the site 
(Lot 5 DP 750926) within 1000 metre buffer. 10 sites are recorded in or near the location. As 
the subject land is vast and no major works are to be undertaken to facilitate the subdivision 
it is unlikely any items would be disturbed.  
 
However future development of the sites may be disturbed and works should be carried 
using the Due Diligence Code of Practice. 
 
The following additional matters were considered and, where applicable, have been 
addressed elsewhere in this report: 
 
Vehicle Access  
 
Each of the proposed lots will be accessed via Castlerock Road. The proposed development 
has been considered by Council’s Community Infrastructure Department who are satisfied 
with the proposed vehicle access arrangements.  
 
Other likely environmental impacts 
 
Potential environmental impacts in a range of areas have been considered through the 
assessment of the development application and are commented on under other headings of 
this report. Council Officers are satisfied that the proposed development is unlikely to result 
in significant adverse environmental impacts that would substantiate a decision to refuse the 
development application.  
 
Section 4.15(1)(c)  the suitability of the site for the development 
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It is considered that the development is compatible with surrounding land uses and site 
characteristics, subject to consent conditions. 
 
Section 4.15(1)(d)  any submissions made 
 
No submissions were received during the notification period: 
 
Section 4.15(1)(e)  the public interest. 
 
It is considered that the proposal is not contrary to the public interest. 
 
 
6 CONCLUSION 
 
The application has been assessed in accordance with the legislation listed at the beginning 
of the report.  The application has also been placed on public exhibition for a minimum of 
fourteen days with no submissions being received. 
 
It is recommended the application be approved subject to conditions of consent. 
 
 
 
Signed by:  
 Alisa Evans 
 Project  Planner 
Date: 4 February 2020 
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DETAILS OF CONDITIONS:  
 

IDENTIFICATION OF APPROVED PLANS  
 
1. Development in Accordance with Plans 
 

The development being carried out in accordance with the development application 
and the drawings referenced below, and endorsed with Council’s approval stamp, 
except where amended by the following conditions. 

 
 

Drawing No. Revision Drawn by Drawing Date Received 

Job Reference 
219103 2 of 2 

.  MM Hyndes Bailey & Co 15/01/2019 09/05/2019 

 
 

CONDITIONS THAT MUST BE ADDRESSED PRIOR TO COMMENCEMENT OF ANY WORKS 
  
 
4.  Section 138 Approval 
 

Prior to the commencement of any works in the Castlerock Road reserve the person 
acting with this consent must obtain approval from Council’s Community Infrastructure 
Department for the carrying out of the relevant works under Section 138 of the Roads 
Act 1993.  
 
It will be necessary for any application for a Section 138 application to be accompanied 
by the relevant plans, information and construction documentation required by Council’s 
Community Infrastructure Department.  

 
 

CONDITIONS THAT MUST BE COMPLIED WITH DURING THE CARRYING OUT OF WORKS 
 
 
6. Work to cease if aboriginal archaeological deposit found during course of 

construction  
  

Prior to, or during any subdivision works, identification of any potential archaeological 
deposit likely to contain Aboriginal artefacts, shall cause works to cease. Application 
shall be made by a suitably qualified Archaeologist to the National Parks and Wildlife 
Service (NPWS) for an excavation permit for Aboriginal relics. A copy of such a permit, 
shall be submitted to Council.  

 
 

VEHICLE ACCESS AND WORKS WITHIN THE CASTLEROCK ROAD RESERVE TO BE COMPLETED 
PRIOR TO THE ISSUE OF A CONSTRUCTIONS CERTIFICATE 

  
3. Rural Property Access 
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Prior to the issue of a Subdivision Certificate each proposed Lot is to be provide all-
weather individual rural property access to each proposed lot fronting Castlerock Road 
as per the MSC standard Drawing (Rural Property Access, SD No:0041/1).  
 
This driveway should be suitable for a two-wheel drive vehicle, with adequate sight 
distance at any proposed accessway. The access gate setback should be a minimum 
15m from the edge of the road shoulder, and sealed between the road and the lot 
boundary. The road shall be sawcut 300mm and reinstated with good connection for the 
width of the connecting sealed driveway access. 
 
The construction of these vehicle accesses is to be completed in accordance with the 
above and to the satisfaction of Council’s Community Infrastructure Department.  
 

 
5. Tabledrain Works 

 
Prior to the issue of a Subdivision Certificate a tabledrain with min 0.5m base width, min 
0.6m depth, min 1% longitudinal grade and max 1:3 batter to be provided on the 
upstream side of Castlerock Road for the full frontage of the proposed lot boundaries. 
Diverted stormwater flows to discharge via a concrete spreader followed by nom. 
200mm dia rocks for energy dissipation towards the existing culverts crossing under 
Castlerock Road. Appropriate grass seeding to stabilise the table drain is required with 
Council advice at time of construction, with acknowledgement of the current drought 
conditions. 
 
The construction of the tabledrain is to be completed in accordance with the above and 
to the satisfaction of Council’s Community Infrastructure Department.  
 

 
CONDITIONS THAT MUST BE COMPLIED WITH PRIOR TO THE ISSUE OF A SUBDIVISION 
CERTIFICATE 

 
8. Services within Lots – Subdivision 
 

Prior to the issue of a Subdivision Certificate notification of arrangements to connect 
services and utilities to each LOT shall be provided to the Certifying Authority with the 
Subdivision certificate:- 

 
(a) telecommunication services 

 
(b) electrical reticulation 

 
All adjustments to existing utility services made necessary by the development are to 
be undertaken by the developer at no cost to Council. 
 

9. House Numbering Access   
 
 Prior to any Subdivision Certificate, the person acting upon this consent must apply to 

Muswellbrook Shire Council and receive written confirmation of the allocated Rural Road 
Addresses for each Lots access. These are the numbers that will be recorded in Council 
records and must be displayed at the property in accordance with the provisions of 
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AS/NZS 4819:2003 – Geographic information – Rural and urban addressing. 
 
  
 
 
10. Section 7.11 Contributions  

 
A contribution pursuant to the provisions of Section 7.11 of the Environmental Planning 
and Assessment Act 1979, as specified under the Muswellbrook Shire Council section 
7.11 contribution plan for the services detailed in column A and, for the amount detailed 
in column B shall be made to Council.  

 
A B ($) 

Rural Roads 3 x $3,031.50 
Bushfire Protection  3 x $2,948.00 
Open Space & Community 
Facilities 3 x $1,260.50 

TOTAL CONTRIBUTION  $ 21,720.00 
 

The contribution SHALL BE paid prior to determination of the application for 
Subdivision Certificate, where applicable. 
 
The above amount shall be adjusted for inflation by reference to the Consumer Price 
(All Ordinaries) Index applicable at the time of the payment of the contribution. 
 
A copy of the Muswellbrook Shire Council section 7.11 contribution plan can be viewed 
at the office of Council 157 Maitland Street, Muswellbrook. 
 
 

11. Location of services 
 
Prior to the issue of a Subdivision Certificate the applicant shall provide Council with 
documentation from a registered Surveyor certifying that:  

a) The setback of all existing buildings from the newly created lot boundaries meets 
the minimum setback requirements of the Building Code of Australia;  

b) All services required to support each lot are contained within the boundary of the 
relevant lot or an appropriate easement to be registered on the title of the land. 
Any such easements must be clearly identified on the plan of subdivision 
submitted to Council with any Subdivision Certificate application  and the terms 
of the easement set out in an accompanying Section 88B instrument;  

c) Identify the location and type of the existing on-site sewerage management 
system (ONSMS) and confirm that this system and the related disposal area is 
located entirely within the boundary of the lot on which the existing dwelling is to 
be contained (proposed Lot 103) and that the ONSMS location achieves the 
minimum buffer distances outlined within “Environmental Health Protection 
Guidelines – On-site Sewage Management for Single Households”.  

 
12.  Legal Access Requirements for Lot 4 DP 112742 
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It is necessary for legal and practical access to be provided to Lot 4 DP 112742 which 
will be isolated from Castlerock Road by the lots created by this subdivision. To ensure 
the logical management of land and the provision of minimum access requirements the 
plan of subdivision submitted with any Subdivision Certificate application must 
demonstrate that legal access will be provided by one of the following: 
 
a) A right of way is to be provided over either proposed Lot 103 or Lot 104 in favour of 

Lot 4 DP 112742 to provide legal and practical access.  
 

b) Lot 4 DP 1127742 is to be consolidated into one of the newly created lots resulting 
from the subdivision.  

 
 
GENERAL TERMS OF APPROVAL PURUSANT TO SECTION 4.47 OF THE ENVIRONMENTAL 
PLANNING AND ASSESSMENT ACT 1979 (AS AMENDED) 

 
RURAL FIRE SERVICE GENERAL TERMS OF APPROVAL 
 
1. Asset Protection Zones  

 
The intent of measures is to provide sufficient space and maintain reduced fuel loads so as 
to ensure radiant heat levels of buildings are below critical limits and to prevent direct flame 
contact with a building. To achieve this, the following conditions shall apply:  
 

i. At the issue of subdivision certificate and in perpetuity, the land surrounding the 
existing dwelling on proposed Lot 103, to a distance of 20 metres, shall be 
maintained as an inner protection area (IPA) as outlined within section 4.1.3 and 
Appendix 5 of 'Planning for Bush Fire Protection 2006' and the NSW Rural Fire 
Service's document 'Standards for asset protection zones'.  
 

2. Water and Utilities  
 
The intent of measures is to provide adequate services of water for the protection of 
buildings during and after the passage of a bush fire, and to locate gas and electricity so as 
not to contribute to the risk of fire to a building. To achieve this, the following conditions shall 
apply: 
 

i. Water services for the existing dwelling on proposed Lot 103 shall comply with the 
following requirements of section 4.1.3 of 'Planning for Bush Fire Protection 2006':  

ii. In recognition that no reticulated water supply exists, a 20000 litre water supply 
shall be provided for fire fighting purposes.  

iii.  If an above ground tank is to be installed it shall be manufactured of concrete or 
metal and raised tanks are to have their stands protected. Plastic tanks shall not 
be used.  

iv. If an underground tanks is to be installed it shall have an access hole of 200mm 
to allow tankers to refill direct from the tank.  

v. A 65mm metal Storz outlet with a gate or ball valve shall be provided. 
vi.  The gate or ball valve, pipes and tank penetration are adequate for full 50mm 

inner diameter water flow through the Storz fitting and are metal. 
vii.  All associated fittings to the tank shall be noncombustible.  
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viii. A minimum 5hp or 3kW petrol or diesel powered pump shall be made available to 
the water supply.A 19mm (internal diameter) fire hose and reel shall be connected 
to the pump. ● 

ix.  An 'SWS' marker shall be obtained from the local NSW Rural Fire Service and 
positioned for ease of identification by brigade personnel and other users of the 
SWS. In this regard:  

a) Markers must be fixed in a suitable location so as to be highly visible; and 
 b) Markers should be positioned adjacent to the most appropriate access for 
the static water supply.  
 

3. Access  
The intent of measures for property access is to provide safe access to/from the public road 
system for fire fighters providing property protection during a bush fire and for occupants 
faced with evacuation. To achieve this, the following conditions shall apply:  
 

i. Property access for proposed Lot 102 shall comply with section 4.1.3 (2) of 'Planning 
for Bush Fire Protection 2006', except for the provision of a secondary access.  

 
4. Design and Construction  

 
The intent of measures is that buildings are designed and constructed to withstand the 
potential impacts of bush fire attack. To achieve this, the following conditions shall apply: 
 

i. The existing dwelling on proposed Lot 103 shall be upgraded to improve ember 
protection. This is to be achieved by enclosing all openings (excluding roof tile 
spaces) or covering openings with a non-corrosive metal screen mesh with a 
maximum aperture of 2mm. Where applicable, this includes any sub floor areas, 
openable windows, vents, weepholes and eaves. External doors are to be fitted with 
draft excluders.  

 
REASON FOR IMPOSITION OF CONDITIONS: 

 
The reason for the imposition of the following conditions is to ensure, to Council’s satisfaction, 
the objects of the Environmental Planning and Assessment Act 1979 (as amended) are 
achieved: 
 
(a) To encourage: 
 

(i) The proper management, development and conservation of natural and artificial 
resources, including agricultural land, natural areas, forest, minerals, water, cities, 
towns, and villages for the purpose of promoting the social and economic welfare 
of the community and a better environment; 

(ii) The promotion and co-ordination of the orderly and economic use of development 
of land; 

(iii) The protection, provision, and co-ordination of communication and utility services; 
(iv) The provision of land for public purposes; 
(v) The provision and co-ordination of community services and facilities; 
(vi) The protection of the environment, including the protection and conservation of 

native animals and plants including threatened species, populations, and 
ecological communities and their habitats; 

(vii) Ecologically Sustainable Development; and 
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(viii) The provision and maintenance of affordable housing. 
 

(b) To promote the sharing of the responsibility for environmental planning between the 
different levels of government in the State. 

 
(c) To provide increased opportunity for public involvement and participation in 

environmental planning and assessment. 
 

ADVICE: 
 
• Where indicated by specific reference in a condition above, approval is also granted for 

Section 68 of the Local Government Act 1993 to carry out sewer drainage, water supply 
work and stormwater drainage. 

 
• You are advised that changes to the external configuration of the building, changes to the 

site layout, density and unit configuration or internal changes to the proposed building or 
any changes to the proposed operation of a use MAY require the submission of a 
modification under Section 96 of the Environmental Planning & Assessment Act, 1979. Any 
such changes may need to be the subject of a separate Development Application. 
Please bear this in mind before preparing documentation in support of a Construction 
Certificate application. Council staff would be pleased to assist in identifying such changes 
which may require the submission of a modification of a Development Application under 
Section 4.55 of the Environmental Planning & Assessment Act. 
 

• This document is a development consent only, and does not authorise construction or 
subdivision works to commence. Prior to commencing any building, subdivision or 
associated construction works, the following provisions of the Environmental Planning and 
Assessment Act 1979 (the ‘Act’) are to be complied with: 
 
(i) A Construction Certificate is to be obtained in accordance with Section 6.7 of the Act. 
(ii) A Principal Certifying Authority is to be appointed and Council is to be notified of the 

appointment in accordance with Section 6.6(1) of the Act. 
(iii) Council is to be notified at least two (2) days before the intention to commence 

building works, in accordance with Section 6.6(2) of the Act. 
 
• The applicant may apply to the Council or an Accredited Certifier for the issuing of a 

Construction Certificate and to be the Principal Certifying Authority to monitor compliance 
with the approval and issue necessary documentary evidence or certificate/s. 

 
• Failure to comply with any of the above requirements is an offence under the provisions of 

the Act, and may result in enforcement action being taken by Council if these requirements 
are not complied with.  

 
RIGHT OF APPEAL: 

 
Sections 8.2, 8.3, 8.4, 8.5 of the Environmental Planning and Assessment Act 1979 provide that 
the applicant may request the Council to review the determination. The request must be made 
in writing (or on the review application form) within six (6) months after receipt of this Notice of 
Determination, together with payment of the appropriate fees. It is recommended that the 
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applicant discuss any request for a review of the determination with Council Officers before 
lodging such a request.  
 
If you are dissatisfied with this decision, Section 8.7, 8.10 of the Environmental Planning and 
Assessment Act, 1979 give you the right to appeal to the Land and Environment Court within six 
(6) months after the date on which you receive this notice. 
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6.3 OUTSTANDING DEVELOPMENT APPLICATIONS 

Attachments: A. Outstanding Development Applications 19 February 2020   
Responsible Officer: Sharon Pope - Assistant Director - Environment & Community 

Services  
Author: Michelle Reichert - Administration Officer  

Community Plan Issue: A Council that is well managed, efficient and properly resourced 
and that is responsive to its communities and stakeholders 

Community Plan Goal: Maintain a strong focus on financial discipline to enable Council to 
properly respond to the needs of the communities it serves. 

Community Plan Strategy: Facilitate the inspection of all development sites subject to 
Development Application / Construction Certificate in accordance 
with statutory requirements.        

 

 

PURPOSE 
OFFICER’S RECOMMENDATION 
The Committee note the undetermined Development Applications listed in Attachment A and the 
status of their assessment.   

Moved: _____________________________ Seconded: _______________________________ 

STATUTORY IMPLICATIONS 
Under the provisions of the Environmental Planning and Assessment Regulation 2000 Council has a 
statutory obligation to assess: 
General development applications within 40 days (excluding stop the clock days) of their receipt; and 
The following types of development applications within 60 days (excluding stop the clock days) of their 
receipt: 

(i) Designated development,  
(ii) Integrated development, 
(iii) Development for which the concurrence of a concurrence authority is required, and 
(iv) A development application accompanied by a biodiversity development assessment.   
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7 DATE OF NEXT MEETING 
 9 March 2020  

8 CLOSURE 
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