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MUSWELLBROOK SHIRE COUNCIL

P.O Box 122
MUSWELLBROOK

20 March 2024

Councillors,

You are hereby requested to attend the Ordinary Council Meeting to be held in the Training 
Room, Level 2, University of Newcastle - Upper Hunter Campus, 87 Hill Street, 
Muswellbrook, NSW 2333 Australia on Tuesday 26 March 2024 commencing at 6:00 pm.

Derek Finnigan
GENERAL MANAGER
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Council Meetings
Meeting Principles

Council and committee meetings should be:

Transparent: Decisions are made in a way that is open and accountable. 

Informed: Decisions are made based on relevant, quality information. 

Inclusive: Decisions respect the diverse needs and interests of the local 
community. 

Principled: Decisions are informed by the principles prescribed under Chapter 3 of 
the Act. 

Trusted: The community has confidence that councillors and staff act ethically 
and make decisions in the interests of the whole community. 

Respectful: Councillors, staff and meeting attendees treat each other with respect. 

Effective: Meetings are well organised, effectively run and skilfully chaired. 

Orderly: Councillors, staff and meeting attendees behave in a way that 
contributes to the orderly conduct of the meeting.

Public Forums

The council may hold a public forum prior to each ordinary meeting of the council for the 
purpose of hearing oral submissions from members of the public on items of business to be 
considered at the meeting. Public forums may also be held prior to extraordinary council 
meetings and meetings of committees of the council.

To speak at a public forum, a person must first make an application to the council in the 
approved form. Applications to speak at the public forum must be received by no later than 
9.00 am two (2) days prior to the day of the meeting before the date on which the public 
forum is to be held, and must identify the item of business on the agenda of the council 
meeting the person wishes to speak on, and whether they wish to speak ‘for’ or ‘against’ the 
item.

Approved speakers at the public forum are to register with the council any written, visual or 
audio material to be presented in support of their address to the council at the public forum, 
and to identify any equipment needs no more than 3 days before the public forum. The 
general manager or their delegate may refuse to allow such material to be presented.

Each speaker will be allowed 2 minutes to address the council. This time is to be strictly 
enforced by the chairperson.
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Declarations of Interest

Statement of Ethical Obligations 

Councillors are reminded of their oath or affirmation of office, made under section 233A of 
the NSW Local Government Act 1993, to undertake the duties of the office of Councillor in 
the best interests of the people of Muswellbrook Shire and Muswellbrook Shire Council and 
to faithfully and impartially carry out the functions, powers, authorities and discretions vested 
in them, under the Local Government Act 1993 or any other Act, to the best of their ability 
and judgment. Pursuant to the provisions of the Muswellbrook Shire Council Code of 
Meeting Practice and the Muswellbrook Shire Council Code of Conduct, Councillors are 
reminded of their obligations to disclose and appropriately manage conflicts of interest.

Section 451 of the Local Government Act requires that if a Councillor or Member of a 
Council or committee has a pecuniary interest in any matter before the Council or 
Committee, he/she must disclose the nature of the interest to the meeting as soon as 
practicable and must not be present at, or in sight of, the meeting, when the matter is being 
discussed, considered or voted on.

A pecuniary interest is an interest that a person has in a matter because of a reasonable 
likelihood or expectation of financial gain or loss (see sections 442 and 443 of the Local 
Government Act).

A non-pecuniary interest can arise as a result of a private or personal interest which does 
not involve a financial gain or loss to the councillor or staff member (eg friendship, 
membership of an association, or involvement or interest in an activity).  A Councillor must 
disclose the nature of the interest to the meeting as soon as practicable.

Council’s Model Code of Conduct now recognises two forms of non-pecuniary conflict of 
interests:

• Significant

• Less than significant

A Councillor must make an assessment of the circumstances and determine if the conflict is 
significant.

If a Councillor determines that a non-pecuniary conflict of interests is less than significant 
and does not require further action, they must provide an explanation of why it is considered 
that the conflict does not require further action in the circumstances.

If the Councillor has disclosed the existence of a significant non-pecuniary conflict of 
interests at a meeting they must not be present at, or in sight of, the meeting, when the 
matter is being discussed, considered or voted on.
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1. Applications for Attendance via Audio Visual Link

2. Acknowledgement of Country

3. Civic Prayer

4. Apologies and Applications for a Leave of Absence

5. Confirmation of Minutes

Ordinary Council Meeting held in 27 February 2024
Extra-Ordinary Council Meeting held on 14 March 2024

RECOMMENDATION
The Minutes of the Ordinary Council Meeting held on 27 February 2024 and Extra-Ordinary 
Council Meeting held on 14 March 2024, a copy of which has been distributed to all 
members, be taken as read and confirmed as a true record.

Moved: ____________________________ Seconded: __________________________

6. Disclosure of any Pecuniary or Non-Pecuniary Interests

7. Mayoral Minute
 

Nil
 

8. Public Participation

9. Business Arising (From Previous Meetings)

Nil
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10. Business (Specific Reports)

10.1. Planning and Environment
10.1.1. DA 2007/462 and DA 2008/325 Release of Covenant and Planning Agreement

10.1.1. DA 2007/462 and DA 2008/325 Release of Covenant and Planning 
Agreement 

Attachments:

1. Attachment A - Deed to Revoke Planning Agreement 
SIGNED BY BBT PROPERTY [10.1.1.1 - 7 pages]

2. Attachment B - Planning Agreement - Explanatory Note 
[10.1.1.2 - 4 pages]

3. Attachment C - Section 88B Instrument and Planning 
Agreement Detail [10.1.1.3 - 19 pages]

Responsible Officer: Sharon Pope - Director - Planning & Environment

Author: Hamish McTaggart (Development Co-Ordinator) 

Community Plan Issue: Not Applicable

Community Plan Goal: Not Applicable

Community Plan Strategy: Not Applicable

Not applicable

PURPOSE
Council Officers have received a request to release a Section 88B Instrument from the title 
of Lot 101 DP 793194. 
As the development consents to which the 88B instrument relates have not been acted on, 
and have now been formally surrendered, the owner of the land is requesting Council to 
release the related Section 88B Instrument and revoke the defunct Planning Agreement.  

OFFICER’S RECOMMENDATION
Council delegates to the General Manager authority to:
1. Complete the public notification of the intention to revoke the Planning Agreement 

related to the surrendered development applications DA 2008/325 (bulky goods retail 
premises) and DA 2007/462 (supermarket, specialty shops and subdivision) at 8 
Thompson Street, Muswellbrook, Lot 101 DP 79319. 

2. Finalise the revocation of the Planning Agreement related to the surrendered 
development applications DA 2008/325 (bulky goods retail premises) and DA 2007/462 
(supermarket, specialty shops and subdivision) at 8 Thompson Street, Lot 101 DP 
79319. 

3. Release of the Section 88B instrument imposed on the title of Lot 101 DP 79319. 

Moved: ____________________________ Seconded: __________________________
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BACKGROUND
Council has received requests to revoke a Planning Agreement related to surrendered DAs, 
DA 2008/325 and DA 2007/462, and to release a related easement imposed on the title of 
the property which references that Planning Agreement. 
Neither DA 2008/325 nor DA 2007/462 were acted on within the statutory 5-year period from 
the date of their determination. While it is accepted that both DAs have lapsed, the 
landowner has formally surrendered the development consents to avoid any doubt on this 
issue. This conclusively means that there is no ability for either consent to be acted on in the 
future. 
A copy of the Planning Agreement entered into in relation to these consents and the site is 
attached for Council’s information. 
The Planning Agreement required the developer to upgrade the intersection of Thompson 
Street and the New England Highway, with the installation of traffic lights, with Council to pay 
50% of the costs incurred by the developer to a maximum of $300,000. The signalisation of 
this intersection has recently been completed by Council through works carried out by 
Council and funded independently of the development of this site. 
Given that the consents to which the Planning Agreement relates have lapsed, and that the 
works the Agreement involves have been completed, Council Officers accept that the 
Planning Agreement is now redundant and may be revoked, and the related instrument 
released. 

CONSULTATION
Prior to formalising the revocation of the Planning Agreement, Council is required to 
undertake 28 days of public consultation and to consider any submissions received through 
that period. 
In preparing this report, Council Officers have consulted with Council’s in house Legal 
Counsel.

OPTIONS
Council may: 
a) Endorse the recommendation and progress the revocation of the Planning Agreement 

and the release of the related Section 88B Instrument; or
b) Retain the Planning Agreement and not release the related Section 88B Instrument and 

provide reasoning related to its decision. 

CONCLUSION
The development applications (DA 2007/462 and DA 2008/325) were not acted upon and 
have been formally surrendered. 
The work which the Planning Agreement sought to require (the signalisation of the 
Thompson Street traffic lights) has been completed by Council outside of the Planning 
Agreement. 
Consequently, the development and works which the Planning Agreement attach to are no 
longer current and the Planning Agreement is functionally redundant. 
Council Officers are satisfied that the Planning Agreement may be revoked, and the related 
instrument released. 



 

 

 

 

 

 

BBT PROPERTY PTY LTD ACN 145 010 297  

 

AND 

 

MUSWELLBROOK SHIRE COUNCIL 

 

 

 

 

 

 

 
DEED TO REVOKE PLANNING AGREEMENT 

 

 

 

 

 

 

 

 

 

 

 

 

Solari & Stock Lawyers 
 

Level 2, 12 Central Road, Miranda NSW 2228 
Phone: (02) 8525 2700 

Email: law@solariandstock.com.au 
Ref: MS:VA:221254 

DocuSign Envelope ID: D7D2DF2B-EF43-4F5C-9629-2869E26C4404

Attachment 10.1.1.1 Attachment A - Deed to Revoke Planning
Agreement SIGNED BY BBT PROPERTY Page 12



 

  

Table of contents 

 

1. Interpretation .......................................................................................................... 1 

2. Definitions ............................................................................................................... 2 

3. Relinquishment of Planning Agreement ................................................................. 2 

4. Parties Obligations ................................................................................................... 2 

5. Release ..................................................................................................................... 2 

6. Entire agreement ..................................................................................................... 3 

7. Amendment ............................................................................................................. 3 

8. Severance ................................................................................................................ 3 

9. Successors ................................................................................................................ 3 

10. Counterparts ............................................................................................................ 3 

11. Costs ........................................................................................................................ 3 

12. Electronic Signatures ............................................................................................... 3 

13. Governing Law ......................................................................................................... 3 

Execution page .................................................................................................................. 4 

DocuSign Envelope ID: D7D2DF2B-EF43-4F5C-9629-2869E26C4404

Attachment 10.1.1.1 Attachment A - Deed to Revoke Planning
Agreement SIGNED BY BBT PROPERTY Page 13



 

 Page 1 of 5 

THIS DEED dated                     day of                                                        2024 

 

BETWEEN BBT Property Pty Ltd ACN 145 010 297 of Suite 13/249 Kingsgrove Road, 
Kingsgrove, New South Wales (BBT Property) 

 

AND Muswellbrook Shire Council of 60-82 Bridge Street, Muswellbrook, New 
South Wales (Muswellbrook Shire Council) 

 

RECITALS 

A. BBT Property is the registered proprietor of the Property. 

B. The Parties entered into the Planning Agreement requiring BBT Property to carry out 
certain works as required pursuant to their Development Applications. 

C. The Development Applications have lapsed and BBT Property did not commence any 
works to the Property pursuant to the Development Applications. 

D. The Parties have agreed to enter into this Deed to revoke the Planning Agreement and 
in respect to their respective rights and obligations thereof. 

 

OPERATIVE PART 

1. Interpretation 

This deed is governed by the laws of New South Wales and the parties submit to the 
non-exclusive jurisdiction of the courts of that state. 

In the interpretation of this deed: 

(a) References to legislation or provisions of legislation include changes or re-
enactments of the legislation and statutory instruments and regulations issued 
under the legislation; 

(b) Words denoting the singular include the plural and vice versa, words denoting 
individuals or persons include bodies corporate and vice versa, words denoting 
one gender include all genders, and references to documents or agreements also 
mean those documents or agreements as changed, novated or replaced; 

(c) Grammatical forms of defined words or phrases have corresponding meanings; 
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(d) Parties must perform their obligations on the dates and times fixed by reference 
to the capital city of New South Wales; 

(e) Reference to an amount of money is a reference to the amount in the lawful 
currency of the Commonwealth of Australia; 

(f) If the day on or by which anything is to be done is a Saturday, a Sunday or a public 
holiday in the place in which it is to be done, then it must be done on the next 
business day; 

(g) References to a party are intended to bind their executors, administrators and 
permitted transferees; and 

(h) Obligations under this deed affecting more than one party bind them jointly and 
each of them severally. 

2. Definitions 

Dealing means Request registration number AG623537, registering the Planning 
Agreement on the title of the Property. 

Development Applications means Development Application 325/2008 for a Bulky 
Goods Retail Development dated 9 March 2009 and Development Application 462/2007 
for Modifications to Supermarket and Carpark Layout dated 8 March 2008. 

Party means a party to this Deed and Parties means all of them. 

Planning Agreement means the Planning Agreement entered into between BBT 
Property and Muswellbrook Shire Council dated 20 December 2010. 

Property means the land contained in Lot 101 in Deposited Plan 793194 in Certificate 
of Title Folio Identifier 101/793194 and located at 8 Thompson Street, Muswellbrook 
NSW 2333. 

3. Relinquishment of Planning Agreement 

BBT Property has requested, and Muswellbrook Shire Council has agreed to revoke the 
Planning Agreement on the terms and conditions contained in this Deed. 

4. Parties Obligations 

The Parties agree to do all acts and things and sign all necessary documents as may be 
reasonably required by the other Party so as to carry out and give effect to the terms 
and intentions of this Deed to revoke the Planning Agreement and the removal of the 
Dealing registered on the title to the Property. 
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5. Release 

Upon the execution of this Deed, Muswellbrook Shire Council will release BBT Property 
from any and all obligations under the Development Applications and Planning 
Agreement. 

6. Entire agreement 

This Deed is the entire agreement and understanding between the parties on everything 
connected with the subject matter of this Deed, and supersedes any prior 
understanding, arrangement, representation or agreements between the parties as to 
the subject matter contained in this Deed. 

7. Amendment 

An amendment or variation to this Deed is not effective unless it is in writing and signed 
by all the parties. 

8. Severance 

If anything in this deed is unenforceable, illegal or void, it is severed and the rest of the 
deed remains in force. 

9. Successors 

This Deed is binding on the Parties and their respective successors and permitted 
assigns, and shall be enforceable by and against the Parties or those successors and 
assigns. 

10. Counterparts 

This Deed may be executed in any number of counterparts each of which will be an 
original but such counterparts together will constitute one and the same instrument 
and the date of the deed will be the date on which it is executed by the last party. 

11. Costs 

Each party will pay their own costs in relation to this Deed. 

12. Electronic Signatures 

Where effected in accordance with the Electronic Transactions Act, 2000 and any other 
applicable laws from time to time, each party consents to the use of electronic 
signatures and accepts that such signatures will have the same effect as a handwritten 
signature. In such cases the electronic format signature will be valid and binding 
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13. Governing Law 

The construction, validity and performance of this Deed shall be governed in all respects 
by the law of New South Wales 
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Execution page 

EXECUTED AS A DEED 
 

   

EXECUTED by BBT Property Pty Ltd ACN 
145 010 297 in accordance with s127 of 
the Corporations Act, 2001 (Cth) 

  

 
 
 

  
 
 

Director 
  
Name: Richard Geoffrey Batten  

 Director 
  
Name: Brendan David Tertini  

 
  

  
 

    
   

 
 

   

SIGNED, SEALED & DELIVERED BY 
Muswellbrook Shire Council by its 
authorised officer in the presence of:  

  

 
 

  
 

Signature of witness    Signature of authorised officer  
  
Name:  
Authority:   

 
________________________________  

  
 

Print name of witness    
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